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Mr. Justice Harlan is said to have recently 
expressed the opinion that if, in the future, 
a difference should arise between the United 
States and Great Britain requiring a submis- 
sion to arbitration ‘‘no strangers would be 
asked to serve as arbitrators. The board 
would be made up of an equal number of the 
justices of the highest courts in each courtry 
and a majority vote of such a board be the 
final settlement of the difference.’’ ‘The 
praise bestowed upon Mr. Justice Harlan 
himself, by the English people, for his con- 
duct as one of the arbitrators in the Behring 
Sea case, should meet with hearty apprecia- 
tion on this side, where the eminent justice is 
held in high esteem. As an instance of the 
English feeling the following from the Lon- 
don Spectator will be read with interest: 
“The American judges did not simply say 
‘ditto’ to their advocates. Mr. Justice Har- 


lan for the most part gave his vote on the 
side on which Lord Hannen gave his, and 
joined with the majority of the court in virtu- 
ally upholding the contentions put forward 


by England. It would be the height of bad 
taste to praise Mr. Justice Harlan for thus 
discharging a plain duty honorably and well. 
No one who knows the character of the great 
tribunal to which he belongs would suppose 
for a moment that one of its members would 
decide a point of law except as his conscience 
ani honor directed him. Rather it must 
be a matter of envy that it should 
have fallen to the lot of a judge of the 
Supreme Court of the United States of Amer- 
ica, rather than to one of our own judges, to 
prove to the world that the judges of the two 
branches of the Anglo-Saxon race, when it is 
their duty to do equal justice, not between 
party and party in a civil suit, but between 
two great and sovereign nations, will do it 
absolutely uninfluenced by considerations of 
nationality. Mr. Justice Harlan has shown 
that he would no more lean towards America 
when sitting in a court of arbitration than he 
Would lean toward the side of his’ own State 
in a case argued before him in the Supreme 
Court at Washington.”’ 
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There is a rare bit of irony in the language 
of Judge Woods of the Supreme Court of 
Mississippi in deciding the case of Louisville, 
N. O. & T. Ry. Co. v. Patterson. In that 
case a railroad company appealed from the 
decision of the lower court awarding dam- 
ages to the amount of seventy-five dollars, 
for the failure of the former to furnish a seat 
to appellee as a passenger, coupled with an — 
explosion of {profane and contemptuous 
wrath from the conductor of the train. The 
court concluded that the fact that a jury 
awarded the trivial sum complained of is 
proof positive that no undue prejudice existed 
against the corporation. And adds Judge 
Wooiris ‘‘let the company thank God and take 
courage.”’ 

Ina recent address at Washingtor, Mr. 
Justice Brown ascribed to Chief Justice Mar- 
shall the honor of having first promulgated 
the doctrine that the judicial power of the 
United States extends to an annulment of an 
act of congress in conflict with the constitu- 
tion. This doctrine was laid down in Mar- 
bury v. Madison which arose at Chief Justice 
Marshall’s first term. A correspondent of 
The Nation at St. Louis shows that the doc- 
trine was not unknown to American jurispru- 
dence previous to the decision of Marbury v. 
Madison. It seems that in October 1786, six 
months before the meeting of the convention 
that framed the constitution, a court of 
Rhode Island, in the case of Trevett v. 
Weeden (not reported), held the ‘‘Forcing 
Act’’ to be unconstitutional. (McMaster’s 
‘*History of the People of the United States,’’ 
Vol. 1, pp. 337-339.) The doctrine was rec- 
ognized by Chancellor Wythe in May, 1793, 
in the case of Page v. Pendleton. In that 
case the power of the legislature of Virginia 
to pass a valid law confiscating debts due by 
Americans to citizens of Great Britain at the 
outbreak of the revolutionary war was denied, 
on the ground that such a law would be re- 
pugnant to the law of nations. (Wythe’s 
‘‘Virginia Reports.’’) Marshall studied law 
under Wythe, and it is probable that he was 
familiar with Wythe’s views on the subject. 


—— - 


According to the House of Lords it is the 
law in Great Britain that a bank is not liable 
to the real owner of moneys deposited by a 
broker or agent and applied to discharge the 
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broker’s obligations to the bank. The very 
recent case of Thomson v. Clydesdale Bank 
so decides. In that case it appeared that a 
stock broker, employed to sell stock and in- 
vest the proceeds, received payment for the 
stock sold by a check payable‘to himself, 
which he paid to his own bank to the credit 
of his own account, which was largely over- 
drawn. The bankers knew that he was a 
stock broker and believed that the money 
was in his hands as acting for clients in the 
ordinary way of business. It was held, affirm- 
ing the judgment of the court below, that the 
bankers were entitled to retain the money as 
against the broker’s clients, there being no 
evidence of mala fides or of anything to put 
them on inquiry. The court did not think it 
enough for the clients to prove that the bank 
acted negligently. In order to succeed they 
must establish that the bankers knew, not 
only that the ;:money represented by the 
check did not belong to the broker, but that 
he had no authority from the true owner to 
pay it into his bank account. The opinion 


read in the above case by the Lord Chancel- 


lor (Herschell), Lord Watson and Lord Shand 
are exceedingly interesting. 








NOTES OF RECENT DECISIONS. 


TRADE-MARKS AND TRADE-NAMES—INFRINGE- 
MENT—DECEPTION BY OwNER.—The case of 
C. F. Simmons Medicine Co. v. Mansfield 
Drug Co., 23S. W. Rep. 165, decided by 
the Supreme Court of Tennessee, is a valu- 
able one on the subject of trade-mark and 
trade-name. Involved in its decision are 
many interesting problems. The holdings of 
the court are that a trade-mark will not be 
protected if the owner has knowingly mis- 
represented the article to the public, and it 
is immaterial that the adverse party fails to 
allege such misrepresentations. The fact 
that in one year, eight years before bringing 
suit, and forty years after the business was 
established, complainant issued a circular 
misrepresenting the character of the article 
sold by him, will not prevent his obtaining 
relief against infringement of the trade-mark 
or trade-name borne by such article. The 
fact that complainant falsely stated on his 
packages that the trade-mark was registered 
November 11, 1843, will not deprive him of 





his right to protection from infringement, 
when he in fact on that date filed the name 
of the article as a book title under the copy- 
right law, and since the public could not have 
been deceived by such statement, there being 
no provision for registering trade-marks at 
that early date. Innocent misrepresentations 
are not ground for refusing complainant re- 
lief. The words ‘‘Liver Medicine’’ being 
purely descriptive, cannot be appropriated as 
a trade-mark. The name ‘‘Simmons’’ cannot 
be appropriated as a trade-mark, when it has 
become merely descriptive of medicine pre- 
pared under the formula of a Dr. Simmons, 
and is used by many people in connection 
with such medicines. Where it appears that 
defendant put on the market packages of 
medicine labeled ‘‘Dr. M. A. Simmons’ 
Liver Medicine,’’ in packages so substanti- 
ally similar to those in which complainant’s 
‘‘Simmons’ Liver Medicine,’’ had been pre- 
viously sold as to deceive the public, and that 
this was done with the purpose of selling it in 
place{of complainant’s medicine, the latter is 
entitled to an injunction to restrain the use 
of such labels and packages by defendant. 
The fact that defendant put his packages on 
the market a year before complainant filed 
his bill to restrain such competition does not 
deprive complainant of his right to an ac- 
counting. The opinion of the court is very 
long and exhaustive. 


Contempt—PoweEr TO ComPEL ACCUSED 10 
Testiry.—An interesting question pertaining 
to the Jaw of contempt arose in Ex parte 
Gould decided by the Supreme Court of 
California. It appears there that in an 
action pending in the Superior Court 4 
writ of injunction was served upon the 
defendant, requiring him to refrain from 
doing certain acts therein specified. While 
this writ was in full force the petitioner was 
charged before said court with having vie 
lated its terms, and was ordered to show 
cause why he should not be adjudged guilty of 
contempt therefor. Upon the hearing of this 
charge the court required the petitioner to be 
sworn as a witness, to which he objected 
upon the ground that he could not be com- 
pelled to be a witness against himself in the 
proceedings, for the reason that they were of 
a criminal nature. The court, however, 
overruled his objection, and required him 
be sworn as a witness; and he, acting under 
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the advice of his counsel, still declining and 
refusing to be sworn, for the aforesaid reason, 
the court adjudged him guilty of contempt, 
and committed him to the county jail, there 
to remain until he should purge himself of 
said contempt by consenting to be sworn asa 
witness in said case, and to testify therein. 
The Suprefne Court on writ of habeas corpus 
discharged the petitioner from custody. Har- 
rison, J., says: 


Article 1, § 138, of the constitution of this State, 
declares that “‘no person shall be compelled, in any 
criminal case, to be a witness against himself.” Sec- 
tion 1823 of the Penal Code provides that “a defend- 
ant in a criminal action or proceeding cannot be com- 
pelled to be a witness against himself.” Contempt of 
court is a public offense, and by section 166 of the 
Penal Code is expressly declared to constitute a mis- 
demeanor, and the refusal of a witness to be sworn is 
an offense committed in the presence of the court. It 
is none the lessa criminal offense that the statute 
authorizes it to be punished by indictment or informa- 
tion, as well as by the summary proceedings provided 
in sections 1209-1222 of the Code of Civil Procedure. 
By these provisions, the procedure for the investiga- 
tion of the charge is analogous to the criminal pro- 
cedure, and the judgment against the person guilty of 
the offense is visited with fine or imprisonment, or 
both,—the essential elements of a judgment for a 
criminal offense. “Contempt of court is a specific 
criminal offense. It is punished sometimes by indict- 
ment and sometimes in a summary proceeding, as it 
was in this case. Ineither mode of trial the adjudica- 
tion against an offender is a conviction, and the com- 
mitment in consequence is execution.” Passmore 
Williamson’s Case, 26 Pa. St.19. ‘Although the al- 
leged misconduct of the defendants occurred in the 
progress ofa civil action, the proceeding to punish 
them for such misconduct is no part of the process in 
the civil action, but it isin the nature ofa criminal 
prosecution. Its purpose is not to indemnify the 
plaintiff for any damages he may have sustained by 
reason of such misconduct, but to vindicate the dig- 
nity and authority of the court. It is a special pro- 
ceeding, criminal in character, in which the State is 
the real plaintiff or prosecutor.” Haight v. Lucia, 36 
Wis. 360. In Lx parte Hollis, 59 Cal. 408, it was said: 
“To adjudge a party guilty of contempt of court, for 
which he is fined and imprisoned, isto adjudge him 
guilty of a specific criminal offense. The imposition 
ofthe fine is a judgment ina criminal case.” See, 
also, Ex parte Kearney, 7 Wheat. 388; Ex parte Crit- 
tenden, 62 Cal. 584; New Orleans v. Steamship Co., 20 
Wall. 387; In re Mullee, 7 Blatchf. 23; Rap. Con- 
tempts, § 21. In Boyd v. U.S., 116 U. 8. 616,6 Sup. 
Ct. Rep. 524, Justice Bradley has given an exhaustive 
and interesting historical discussion of the power of a 
court to compel adefendant in a criminal proceeding 
to give testimony against himself. In that case an 
information was filed against certain property for its 
confiscation under the revenue laws of the United 
States, and the claimants, having been directed by the 
court to produce in evidence certain invoices, for the 
purpose of establishing the claim of the government, 
objected thereto on the grourid that the statute under 
which the order was made was in violation of the fourth 
and fifth amendments to the constitution. It was held 
that, although the proceeding was in rem, and in the 





nature of a civil proceeding, yet an action for the for- 
feiture of property for the violation of law is, in effect, 
a criminal proceeding, and that the owner of the 
goods, after making his claim, is entitled to all the 
privileges which appertain to a person who is prose- 
cuted for a forfeiture of his property by reason of 
committing acriminal offense, and cannot be com- 
pelled to furnish evidence against himself. Personal 
liberty is, however, more sacred than mere rights of 
property, and the reasons for protecting the owner of 
property against being compelled to give evidence 
against himself in a proceeding for its forfeiture are 
in the same degree more cogent when his personal 
liberty is atstake. It was said by Justice Bradley in 
the case last cited: “Constitutional provisions for 
the security of person and property should be liberally 
construed. A close and literal construction deprives 
them of half their efficacy, and leads to gradual de. 
preciation of the right, asif it consisted more in sound 
than in substance. It is the duty of courts to be 
watchful for the constitutional rights of the citizen, 
and against any stealthy encroachments thereon. 
Their motto should be, ‘obsta principiis.’”» We hold, 
therefore, that the court was not authorized to direct 
the petitioner to be sworn as a witness in the 
proceeding, and that its order adjudging him 
guilty of contempt for his refusal, and punishing him 
therefor, was without authority, and that the peti- 
tioner should be discharged, and it is so ordered. 





HusBanD AND WIFE—SEPARATION—LOANS 
TO WirE—EXPENDITURE FOR NECESSARIES.— 
The Supreme Judicial Court of Massachu- 
setts in Skinner v. Tirrell, decide that one 
who furnishes money toa wife, living apart 
from her husband for justifiable cause, which 
she expends for necessaries, cannot recover 
therefor from the husband, on the principle 
of subrogation, as there never was any lia- 
bility on the part of the husband to those 
furnishing the necessaries, they having been 
sold to the wife and paid for by her, and that 
there is no ground on which recovery can be 
had in equity against the husband for moneys 
so advanced to the wife. Morton, J., says: 

This isa billin equity in which the plaintiff, who 
has advanced money to the defendant’s wife while 
living apart from her husband, which she expended, 
itis alleged, in the purchase of necessaries, seeks to 
be subrogated to the rights of the persons furnishing 
the necessaries, and prays that the defendant may be 
ordered to pay to her the amount so advanced. The 
defendant demurred to the bill. The demurrer was 
sustained, and the bill was dismissed, and the plaint- 
iff appealed. The demurrer was a general one, and it 
was claimed at the argument, as one ground of it, that 
the bill did not set out sufficient facts to show that the 
wife was living apart from her husband for justifiable 
cause. Without considering whether this objection 
was well taken, we assume that, if valid, it could be 
removed by amendment. The question then is 
whether the bill, if amended so as to remove this ob- 
jection, can be maintained either on the ground of 
subrogation or of a general equity. We think it can- 
not stand on either ground. There can be no subro- 
gation unless there is something to be subrogated to. 
A debt or liability cannot be created where none ex- 
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isted for the purpose of effecting a substitution. 
There never was any liability on the part of the de- 
fendant to the parties who furnished the wife with 
the necessaries. The goods were sold to her, and 
were paid for by her. They were not furnished on 
the defendant’s credit, but on the wife’s. The money 
that was advanced by the plaintiff was not advanced 
to the parties who furnished the necessaries, but to 
the wife, to be expended by her saw fit. There is no 
ground, therefore, for the application of the doctrine 
of subrogation. Although the right of subrogation 
does not depend on contract, but rests on natural 
justice and equity, there must be an agreement, either 
express or implied, to subrogate, or some obligation, 
interest,’ or right, legal or equitable, on the part of the 
party making the payment or advance, in respect of 
the matter concerning which payment is made or 
money advanced, in order to entitle him to subroga- 
tion. Hart v. Railroad Co., 13 Metc. (Mass.) 99; 
Amory v. Lowell, 1 Allen, 504; Wall v. Mason, 102 
Mass. 313; Insurance Co. v. Middleport, 124 U. S. 534, 
8 Sup. Ct. Rep. 625; Arnold v. Green, 116 N. Y. 566, 23 
N. E. Rep. 1; Gans v. Thieme, 93 N. Y. 225, 232; John- 
son v. Barrett, 117 Ind. 551, 19 N. E. Rep. 199; McNeil 
v. Miller, 29 W. Va. 480,2S. E. Rep. 835; Miller’s 
Appeal, 119 Pa. St. 620, 18 Atl. Rep. 504; Suppiger v. 
Garrels, 20 Ill. App. 625; Gadsden v. Brown, Speer, 
Eq. 37, 41; De Concilio v. Brownrigg (N. J. Ch.), 25 
Atl. Rep. 383; Brewer v. Nash, 16 R. I. 458, 462, 17 
Atl. Rep. 857; Building Soc. v. Cuncliffe, 22 Ch. Div. 
61; Stevens v. King, 84 Me. 291, 24 Atl. Rep. 850; 
Sheld. Subr. §§ 2, 8, 240. A mere volunteer is not 
entitled tosubrogation. Insurance Co. v. Middleport, 
supra; Arnold y. Green, supra; Gadsden v. Brown, 
snpra; Subr. Sheld. §§ 241, 242, and cases cited. Nor 
is one who lends money to another to pay a debt 
entitled, as matter of right, to stand in the creditor’s 
shoes. Subr. Sheld. §§ 241, 242, and cases cited. So 
far as subrogation is concerned, the plaintiff’s conten- 
tion resolves itself into the proposition that the de- 
fendant’s wife could have bought on her husband’s 
credit the necessaries which she purchased and paid 
for with the money advanced to her by the plaintiff; 
that, if the plaintiff had paid the parties supplying the 
necessaries their several demands, she would have 
been entitled to be subrogated to their claims against 
the defendant; and that, therefore, a decree should be 
entered in her favor against the defendant in this 
suit. Ifthe premises are correct, manifestly the con- 
clusion does not follow fromthem. There are ancient 
and modern cases in England which hold that a person 
advancing money to a married woman under circum- 
stances like those in this case can recover the same of 
the husband in equity. Harris v. Lee, 1 P. Wms. 482; 
Marlow v. Pitfeild. Jd. 559; Deare v. Soutten, L. R. 9 
Eq. 151; Jenner v. Morris, 3 De Gex, F. & J. 45. See, 
also, In re Wood, 1 De Gex, J. & S. 465. These cases 
have been followed in this country in Connecticut 
(Kenyon vy. Farris, 47 Conn. 510), and there isa dictum 
in acase in Pennsylvania (Walker v. Simpson, 7 Watts 
& S. 83) to the same effect. Certain text writers, fol- 
lowing the English cases, have stated the law to be as 
there held. Bish. Mar. & Div. §§ 621, 622; 1 Bish. Eq. 
§ 193; 3 Pom. Eq. Jur. §§ 1299, 1300; 2 Kent, Comm. 
146, note by Holmes, J.; Schouler, Husb. & Wife, § 
- 61, note. But those cases do not appear to us to rest 
on any satisfactory principle. It was apparently con- 
ceded by the Lord Chancellorin Jenner y. Morris, 
supra, that they did not. He seems to have yielded 
to them simply as precedents which he was bound to 
follow. The earliest one (Harris v. Lee, supra,) on 
which the subsequent ones rely, referred the juris- 





diction, without much discussion or consideration 
of it, to the principle of subrogation. For reasons 
already given, we think that principle inapplica- 
ple. It is said that equity has jurisdiction be- 
cause there is no remedy at law. It is admitted 
that there is none. Neither is there any right 
or claim at law on the part of the plaintiff 
against this defendant. To sustain the bill on 
that ground would acquire us to hold that equity may 
create a legal right where none exists,*and then en- 
force it by equitable remedies. We do not under- 
stand that iteandoso. The only remaining ground 
of jurisdiction is that the defendant was bound to 
furnish his wife with necessaries; that the money. 
which the plaintiff advanced to her was actually ex- 
pended in good faith by her for necessaries; that it 
will be no hardship upon the defendant to be obliged 
to pay for necessaries which the law would have com- 


_pelled him to furnish; and that, in the interests of 


justice, equity should compel him to pay the plaintiff 
the sums which she has advanced. In effect, this is 
the same as saying that in equity money advanced to 
a wife living separate from her husband for justifia- 
ble cause, andexpended by herin good faith in the 
purchase of necessaries, should itself be regarded as. 
necessaries, and recoverable accordingly. At law, it 
is entirely clear that a married woman has no right 
under such circumstances to borrow money on her 
husband’s credit, evenfor the purchase of necessaries. 
We can see no reason why the power should be with- 
held at law and given in equity. There may be strong 
reasons why married women, compelled, by their hus- 
bands’ miseonduct, to live apart from them, should be 
allowed to borrow money on her husbands’ credit for 
the purchase of necessaries, Such reason would ap- 
ply equally at law andin equity. It is for the legis- 
lature, if itdeems it advisable, to give them such 
power. Inthis State they are not without a remedy 
in such cases, in addition to the right which they have 
at common law to pledge their husbands’ credit for 
necessaries. The probate court may, upon their peti- 
tion, order the husbands to pay them, from time to 
time, such sums of money as it deems expedient for 
their support. Pub. St. ch. 147, § 33 et seg. Itis 
probable that this statute should be taken as a declara- 
tion of the legislative sense that a married woman, 
living apart from ber husband, should obtain money 
for necessaries through the aid of the probate court, 
and not by pledging his credit. However that may be, 
a majority of the court can discover no satisfactory 
ground on which the jurisdiction in equity of the 
present suit can rest. Decree affirmed. 





MonicipaL Corporation — REGULATING 
Price or Naturat Gas.—In Lewisville Nat- 
ural Gas Co. v. State, 34 N. E. Rep. 702, de- 
cided by the Supreme Court of Indiana it 
was held that municipal corporations of that 
State have no power to fix by ordinance the 
price at which natural gas shall be supplied 
to consumers, either at common law or un- 
der a statute passed in 1887 in enacting which 
the court held that the legislature intended 
simply an exercise of the police power. The 
following is the opinion: 


The appellant is a corporation duly organized under 
the laws of this State, and was at the time of the com 
mencement of this suit, and had been for a long time 
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prior thereto, engaged in the business of supplying 
natural gas to the citizens of Lewisville, Ind., for use 
as fuel and lights. On the 15th day of August, 1892, 
the town of Lewisville, which is an incorporated 
town, by its trustees, bassed an ordinance, by the 
terms of which the appellant was prohibited from 
charging a greater sum than one dollar per month for 
furnishing natural gas for a cooking stove during the 
months of May, June, July, August and September. 
Prior to that time the appellant had been supplying 
the relator with gas to be used in his cook stove, but 
upon the refusal of the relator to pay the charges 
fixed by the appellant, it refused to supply him. He 
tendered it the sum fixed by the ordinance, and de- 
manded that the appellant should furnish him with 
gas at the price fixed, but the company refused to do 
so; and thereupon this suit was instituted to compel 
the appellant, by mandamus, to furnish gas at the 
price fixed by the ordinance of the town. The relator 
having succeeded in the court below, this appeal is 
prosecuted for the purpose of reversing the judgment 
of the Cireuit Court on account of alleged errors in 
the proceedings in that court. The controlling ques- 
tion in the case relates to the power of the town to 
fix, by ordinance, the price at which the appellant 
shall supply the citizens with natural gas. It is con- 
tended by the relator—First that the town possesses 
such power at common law; and, second, that such 
power is conferred by the statutes of the State; while 
the appellant contends that no such power exists, 
either under the rules of the common law or the stat- 
utes of the State of Indiana. 

It is safe to assert, we think, that in this State 
municipal corporations possess no power except such 
asis conferred upon them by statute, eitherin ex- 
press terms or by necessary implication. Judge Dil- 
lion, in his work on Municipal Corporations (4th Ed., 
sec. 89), says: ‘‘It is a general and undisputed propo- 
sition of law that a municipal corporation possesses 
and can exercise the following powers, and no others: 
First, those granted in express words; second, those 
necessarily or fairly implied in, or incident to, the 
powers expressly granted; third, those essential to 
the declared objects and purposes of the corporation— 
not simply convenient, but indispensable. Any fair, 
reasonable doubt concerning the existence of power is 
resolved by the courts against the corporation, and 
the power is denied.” In the case of City of Ander- 
son v. O’Connor (98 Ind., 168), it was said by this 
court: “Doubtless, it is true, as appllant’s counsel 
claim, that a municipal corporation can only exercise 
such powers as are conferred upon it by the laws 
under which it is incorporated. But where the power 
todo an act is conferred upon the city, and the law is 
silent as to the manner of doing such act, the city 
authorities are necessarily clothed with a reasonable 
discretion in determining how such act shall be done.” 
See, also, Indiana Municipal Law (Thornton, 112, 
note 8) fora collection of the authorities upon the 
subject now under discussion. 

It is not contended that the general statute upon 
the subject of incorporating towns confers upon 
towns, when incorporated, the power to regulate the 
price at which natural gas shall be sold. It is con- 
tended however, that such power is conferred by 
an act of the General Assembly, approved March 7, 

887 (Elliotts Supp. Sec. 800) That act is as follows: 
“Section 1. Be it enacted by,the General Assembly of 
the State of Indiana: That the boards of trustees of 
towns and the common councils of cities in this State, 
shall have power to provide, by ordinance, reasonable 
regulations for the safe supply, distribution and con- 





sumption of natural gas within the respective limits 
of such towns and cities, and require persons or com- 
panies to whom the privilege of using the streets and 
alleys in such towns and cities is granted for the sup- 
ply and distribution of such gas to pay a reasonable 
license for such franchise and privilege.”? The conten- 
tion of the appellee is sustained by the case of City of 
Rushville v. Rushville Natural Gas Co. (132 Ind. 575, 
28 N. E. Rep. 853). From the conclusion reached in 
that case, however, the writer of this opinion was 
compelled to dissent. Judge Miller took no part in 
the decision of that case, by reason of having decided 
the cause, as special judge, in the Circuit Court. In 
construing a statute, we will look to the letter, and to 
the statute as a whole, to the circumstances under 
which it was enacted, to the mischief to be remedied, 
and to the condition of affairs when it was enacted 
(Board of Com’rs of Fountain Co. v. Boards of Com’rs 
of Warren Co., 128 Ind. 295, 27 N. E. Rep. 133). The 
courts take judicial notice of the fact that natural gas 
is, in a high degree, inflammable and explosive, and 
so dangerous that its use may be made the subject of 
police regulation (Jamieson v. Oil Co., 128 Ind. 555, 
28 N. E. Rep. 76). As the publie safety is always the 
highest consideration in all legislation, it is fair to 
presume that when the act under discussion was 
passed the general assembly had in view the safety of 
the people of the State. Some police regulation in the 
localities in which natural gas was to be used, in or- 
der to secure the safety of the people and their prop- 
erty was an absolute necessity. There is nota word 
or syllable to be found in the act indicating that the 
general assembly had in view any other purposes than 
that of securing the safe supply and use of natural 
gas. To secure the safe supply and use of natural gas 
is one thing, and to fix the price at which gas shall be 
supplied is another and quite a different thing. In 
our opinion, it was not the intention of the general 
assembly to confer, by the act aboveset out, the power 
to regulate the price at which natural gas should be 
furnished. It follows that the conclusion reached in 
the case of City of Rushville v. Rushville Natural Gas 
Co. (supra) was erroneous, and should be overruled. 
The trustees of the town of Lewisville having no power 
to regulate the price at which natural gas should be 
furnished, the ordinance in question, purporting to 
do so, is void upon its face, and the Circuit Court, for 
that reason, erred in overruling the demurrer to the 
complaint. 





Speciric PeERFORMANCE—EASEMENT—RalL- 
ROAD Company.—In South{& North Ala. Ry. 
Co. v. Highland Ave. & B. R. Co., decided by 
the Supreme Court of Alabama, defendant rail- 
road company and the assignor of plaintiff 
railroad company agreed to permit the build- 
ing of tracks on the rights of way of each 
other, at certain designated places, and make 
all crossings needed by either company, such 
assignor binding itself to put in and maintain 
all such crossings. The contract also pro- 
vided that if such assignor, after 30 days’ 
notice, failed to renew such crossings, then 
defendant could do so at the former’s cost. 
It was held that equity will not refuse to spe- 
cifically enforce the provisions of such con- 
tract requiring defendant to permit plaintiff 
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to lay its track on defendant’s land, on the 
ground that the contract implies the periorm- 
ance of personal service to be exercised with 
special skill, judgment, and discretion, and 
was intended to extend through a series of 
years. Nor will equity refuse to specifically 
enforce such contract, and leave plaintiff to 
its remedy at law, because its terms are in- 
equitable and unjust to defendant, since par- 
ties to a contract must be judges of the 
advantages to be derived from it. Stone, C. 
J., says: 

A graver question remains to be considered: Is the 
contract sought to have enforced in this case one that 
the chancery court will order the specific execution 
of, or must redress be sought in an action at law for 
damages? It evidently contemplates that it is to ex- 
tend through a series of years. Does it imply the 
performance of personal services, exercised with 
special skill, judgment, and discretion? If so, the 
chancery court cannot grant the relief prayed. Iron 
Age Pub. Co. v. W. U. Tel. Co., 88 Ala. 498, 3 South. 
Rep. 449; Marble Co. v. Ripley, 10 Wall. 339; Dan- 
forth v. Railway Co., 30 N.J. Eq. 12. The case we 
have in hand does not present any of the difficul- 
ties that were encountered in the cases cited. The 
South & North Company simply bound itself to per- 
mit the Highland & Belt Company to construct and 
operate atrack ona part of its right of way, and to 
make certain crossings; and the Highland & Belt Com- 
pany bound itself to construct and maintain all the 
crossings which the exercise of the privilege granted 
might render necessary. In return for this, the High- 
land & Belt Company bound itself to permit the South 
& North Company to cross its 35-feet strip of land, ex- 
tending from Twenty-Fourth to Eighteenth Street, 
and f cross its track at other named places, ‘‘wher- 
ever and whenever” it might elect to exercise this 
privilege; and it bound itself to construct and main- 
tain the proper crossings, which might be rendered 
necessary if the South & North Company exercised 
this granted privilege. If the agreement had stopped 
here, possibly it would have left the Highland & Belt 
Company under the contract obligation to personally 
construct and repair the necessary crossings,—a ser- 
vice in its nature personal, “involving the exercise of 
personal skill, judgment, and discretion,” and of in- 
definite duration. So interpreted, the chancery court 
possibly would not and could not undertake to ad- 
minister and specifically enforce such contract. But 
the agreement did not stop there. Its provisions are 
that if the Highland & Belt Company, after 30 days’ 
notice, failed to renew or repair’ such crossings, then 
the South & North Company could do so, at the cost 
and expense of the Highland & Belt Company. This, 
upon each recurrence, could only entail a money lia- 
bility, and would not impose on the chancery court 
the duty of retaining the case for continuous adminis- 
tration. The rights, duties, and liabilities of the par- 
ties being defined and settled by the decree of the 
court, allelse would follow, as any other transaction 
inter partes which is continuous inits nature. In what 
is declared above, we think we are fully sustained by 
the drift of modern authorities. When a right of 
way is disturbed or withheld, damages may be recov- 
ered in an action at law; hence, where easements or 
servitudes are annexed to private estates, ‘“‘the due 
enjoyment of them will be protected against encroach- 





ment by injunction,” not withstanding an action at 
law could be maintained for the recovery of damages, 
Lide v. Hadley, 36 Ala. 627, 635; 1 High, Inj. § 848; 
Washb. Easem. 575. Inthe case of Lytton v. Railway 
Co.,2 Kay & J. 394, it was held that where a railway 
company had agreed with a landowner, through 
whose estate the railway would pass, to construct and 
maintain a siding connected with their railway at B, 
together with all necessary approaches thereto for 
public use, for the reception and delivery of goods, 
“specific performance could be decreed of the agree- 
ment to construct the siding and approaches without 
decreeing the company to maintain them when made.” 
In Sanderson vy. Railway Co., 11 Beav. 497, a railway 
company, being about to sever the plaintiff’s land by 
their railroad, agreed to purchase the necessary por- 
tion of land ‘subject to the making such roais, ways, 
and slips for cattle as might be necessary.” Held that, 
although it was very difficult to execute an agreement 
thus expressed, yet the plaintiff was entitled to a speci- 
fic performance, and that the word “necessary” must 
receive a reasonable interpretation. In the great case 
of Joy v. St. Louis, 188 U.S. 1,11 Sup. Ct. Rep. 248, 
the Wabash, St. Louis & Pacific Railway Company 
had bound itself to permit the St. Louis, Kansas City 
& Colorado Railway Company to use its right of way 
from the north line of Forest park, through the park, 
to the terminus of the Wabash Company’s road, in the 
City of St. Louis, for a fair and reasonable compen- 
sation. The question was whether the chancery court 
would specifically enforce this contract. It was 
ruled that the court had power to enforce the specific 
performance of the agreement by enjoining the appel- 
lants from preventing the Colorado Company from 
using the right of way, and that a remedy at law 
would be wholly inadequate. Following this case as 
a precedent it was said in Union Pac. Ry. Co. v. Chi- 
cago, R. I. & P. Ry. Co.,2 C.C. A. 174, 51 Fed. Rep. 
309, that the specific performance of a contract 
whereby one railroad lets another into the joint use 
of its bridge and terminals will not be refused because 
the acts to be performed are numerous and complica- 
ted, and are to extend through along term of years. 
In a note to Conger v. Railroad Co. [23 N. E. Rep. 
983], 48 Amer. & Eng. R. Cas. 643, 651, is this expres- 
sion, supported by many citations: ‘‘Specific per- 
formance will be decreed to enforce contracts ofa 
permanent nature between railroad corporations for 
running on and use of each other’s tracks, or of the 
track of one corporation by the trains of another.” See, 
also, Chicago, R. I. & P. Ry. Co. v. Union Pace. Ry. Co., 

7 Fed. Rep. 15; 2 Chit. Cont. (11th Amer. Ed.) 1429; 
Wilson v. Railway Co., 2 De Gex, J. & S. 475. The fore- 
going principles and authorities are not at war with 
McBryde v. Sayre, 86 Ala. 458, 5 South. Rep. 791; Iron 
Age Pub. Co. v. W. U. Tel. Co., 88 Ala. 498, 3 South. 
Rep. 449; Elyton Land Co. v. South. & N. A. R. Co. 
(Ala.), 10 South. Rep. 270. Nor does it conflict, when 
properly applied, with Windham Cotton Manut’g Co. 
v. Hartford, P. & F. R. Co., 23 Conn. 373; Cooper v. 
Pena, 21 Cal. 404; Conger v. Railroad Co., 120 N. Y. 
29, 28 N. E. Rep. 983; Railway Co. v. Marshall, 136 U. 
S. 398,10 Sup. Ct. Rep. 846. See, also, Wat. Spec. 
Perf. § 49. 





MonicreaL CorpoRATION—IMPRISONMENT— 
AssEssMENT.—In Masters v. City of Portland, 
83 Pac. Rep. 540, the Supreme Court of 
Oregon decides that a special assessment for 
a local improvement is void where a portion 
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of the property benefited is arbitrarily and in- 
tentionally omitted from the assessment, and 
that, too, though the property assessed is 
benefited the amount it is assessed. Moore, 
J., Says: 

The appeal presents but one question: What is the 
effect of a willful, abitrary, and intentional omission 
to assess a portion of the property benefited by a local 
improvement, and placing the whole burden upon the 
remaining property? The city charter invests the 
council with a discretion in apportioning the benefits 
of a local assessment, and such discretion, when hon- 
estly exercised, cannot be reviewed by the courts, 
and an assessment so made is not void unless it be 
shown that, in consequence of the location of the prop- 
erty, it was impossible for it to receive any benefit 
therefrom. Paulson vy. City of Portland, 16 Or. 460, 19 
Pac. Rep. 450. The converse of this rule must neces- 
sarily be true, that, if there be property within the as- 
sessment district which has been benefited by the local 
improvement, and willfully, abitrarily, and intention- 
ally omitted therefrom, such assessment would be 
void. But accidental omissions from taxation of 
persons or property that should be taxed, occurring 
through the negligence or default of officers to whom 
the execution of the taxing laws is intrusted, would 
not have the effect to vitiate the whole tax. When 
the omission has occurred threugh no purpose to 
evade or disregard official duty, the occasion which 
produced it seems wholly immaterial. Cooley, Tax’n 
(2d Ed.) 216. The apportionment of the tax is always 
presumptively just and equal, and cannot be frustra- 
ted on any grounds of policy, nor canit be set aside 
on any showing that in particular cases its operation 
isunjust; but the requirement of apportionment is 
absolutely indispensable in any exercise of the power 
to tax. There can be no such thing as a valid taxation 
when the burden is laid without rule, either in re- 
spect to the subject of it or to the extent to which 
each must contribute. In this respect the legislature 
is as powerless as any subordizate authority, it being 
impossible there should be taxation that is at once ar- 
bitrary and valid. Jd. 243. 

Appellants contend that the plaintiffs do not allege 
that any of the assessments levied against the separate 
parcels of land are in excess of the direct benefits con- 
ferred, and therefore they have no cause of suit. 
Judge Elliott, in his valuable work on Roads and 
Streets, in treating this question, says: ‘Benefits 
peculiar to the owner may, in a just sense, be said to 
constitute a compensation, because they add to the 
value of the property, and thus increase the owner’s 
estate. It is, however, plainly inequitable to make one 
whose property is seized pay for a benefit which all 
the public secures, but for which no member of it ex- 
cept himself is required to pay. Although there are 
cases holding that such general benefits may be con- 
sidered, they are not grounded in sound principles, 
nor well sustained by authority. Elliott, Roads & S. 
186. In City of Chicago vy. Baer, 41 Ill. 306, Lawrence, 
J., says: “Suppose, for example, a street improve- 
ment costing ten thousand dollars was of such charac- 
teras to increase to that amount the value of A’s 
property, and B and C each have property whose 
value isincreased to the same amount, but neverthe- 
less the entire cost of the improvement is assessed 
upon the property of A, can his complaints be justly 
answered by telling him that he isnot injured, be- 
cause although he pays ten thousand dollars, his 
property is increased in value to that amount? May 





he not truthfully reply that he has nevertheless been 
obliged to pay for benefits tothe property of B and C, 
and to that extent his money has been taken for their 
use? We hold it to be clear that, while the power to 
make these special assessments may be sustained 
under the right of eminent domain, yet in making 
them the constitutional principle applies as fully as to 
the ordinary modes of taxation,—that one person’s 
property cannot be improved atthe expense of an- 
other, and that no special assessment can be sus- 
tained which imposes all the cost upon a portion of 
the property benefited, and leaves other property, 
equally benefited, wholly exempt. That the exact 
ratio of benefits can be determined with mathematical 
nicety is, of course, impossible, but that is the princi- 
ple upon which the assessment must be made, as cor- 
rectly as possible to fallible human judgments.” Sec- 
tion 1 of article 9 of the constitution provides that 
“the legislature assembly shall provide by law for uni- 
form and equal rate of assessment and taxation.” 
This provision, however, does not apply to an assess- 
ment upon the lots and blocks abutting on a street for 
the improvement thereof, and an assessment upon 
such property in proportion to the benefit received is 
not unequal or un-uniform. King vy. Portland, 2 Or. 
146. The principle of equity and justice in all special 
assessments requires the property benefited by a local 
improvement to bear its share of the burden in pro- 
portion to the benefits received. The doctrine of 
such assessments rests upon the theory of benefits; 
and when the estate is required to respond in no 
greater sum than its share, fairly apportioned, the as- 
sessment is uniform and equal. The complaint and 
map that is made a part of it presents a list of prop- 
erty which appears to have been benefited by the im- 
provement, but omitted from the assessment. The 
presumption exists that the city council exercised in 
the assessment of this property an honest discretion, 
and apportioned it equally as compared with the 
benefits received, but this presumption is only a mat- 
ter of evidence, and can be overcome by proof, and, 
in the absence of any answer denying the allegations 
of the complaint, must yield to such undenied allega- 
tion that the omission to assess it was arbitrary, and 
that the plaintiffs’ property, in consequence thereof, 
was obliged to have an unequal share of the burden 
imposed; and for this reason the decree of the court 
below is affirmed. 





Deep or Witt—Intrent or Maker.—In 
Phillipps v. Thomas Lumber Co., it is held 
by the Kentucky Court of Appeals that a 
writing by which the maker recites that a 
specific boundary of land is ‘‘deeded’’ to his 
wife for life and at her death to go to his 
grandson, further reciting that ‘‘this deed is 
not to take effect’’ until his death and that 
he is ‘‘to have and keep full possession of 
said farm during his life’ is to be regarded 
as a deed taking effect at once and reserving 
to the grantor merely a life estate; and the 
deed having been recorded, one to whom the 
grantor subsequently sold and conveyed all 
the valuable timber standing on the land is 
not entitled to enter for the purpose of taking 





356 CENTRAL LAW JOURNAL. No. 18 








the timber, the grantor being dead. Pryor, 
J., says: 


Jesse Phillips, in consideration of the kind treat- 
ment of his wife Vicey, and the love and affection he 
had for his grandson, John Phillips, as he expresses 
it, granted and conveyed to them his lands upon 
which he lived, describing them by specific boundary, 
in the following manner: “This land is deeded to 
Vicey E. Phillips during her life, and she is to live on 
and have control until her death, and at the time of 
her death it is to go and belong to John Phillips, son 
of William Phillips, deceased and his heirs forever.” 

“This deed is not to take effect until the death of 
Jesse Phillips, and Jesse Phillips is to have and keep 
full possession of said farm, during his life, and to 
have all proceeds of said farm until his death; and if 
said John should get in debt, or anything that would 
sell the land, then, at the time of sale, it is to go to his 
children,” ete. 

The deed was lodged for record, and recorded in the 
county of the grantor’s residence and where the land 
is located, and the grantor lived upon it until his 
death, that occurred not long before this action was 
instituted. 

After this conveyance to his wife and grandson the 
grantor sold and conveyed to the appellee, the Thomas 
Lumber Co., all the valuable timber standing upon 
this land, the consideration paid being some $2,300. 
This deed was also admitted to record. 

After the death of the grantor the appellee claimed 
the right to use and occupy this land for the purpose 
of getting the timber from it and asserting its right to 
the timber, by reason of this conveyance made subse- 
quent to that made to the appellant. 

The appellant filed this petition, claiming the land 
under the conveyances from his grandfather, and 
sought to prevent the appellee lumber company from 
entering upon the land to cut this timber or removing 
it from the premises, alleging that its deed was a cloud 
upon his title, and that the timber gave to the land its 
principal value; that the appellee had obtained the 
deed by fraud from his grandfather, and the evidence 
of his (appellant’s) rights were of record and known 
by the defendant. 

A demurrer was sustained tothe petition and the 
petition dismissed. 

It is insisted by counsel for the appellant that no es- 
tate of any kind was created by Jesse Phillips before 
his death, and that his right to dispose of either the 
timber or land, so as to pass the fee, never having been 
parted with, the conveyance to the appellee gave it a 
full and perfect right to the timber. 

This contention of counsel is based upon the provis- 
ion in the deed to his wife and grandson, which says: 
“This deed is not to take effect until the death of 
Jesse Phillips,’ and the sale of the timber having been 
made before that deed took effect, the title to the pur- 
chaser is complete. 

The case of Leaver v. Gauss, 62 Iowa, 314, used the 
language, “to commence after the death of the grant- 
ors, it being understood between the grantors and the 
grantee that the grantee shall have no interest in the 
premises as long as the grantors, or either of them, 
shall live,” and it was held that the provision in that 
instrument was testamentary in its character, and re- 
vocable at any time by the grantor. 

Other cases have been cited, and proceed on the idea 
that a postponement of the enjoyment of the estate by 
the grantor leads to the conclusion that the gift or 
grant is testamentary and revocable, unless it plainly 
appears that a future interest was presently given and 





irrevocable. Babb v. Harrison, 9 Rich. Eq. 111, 70 
Am. Dee. 203; Turner v. Scott, 51 Penn. St. 126. 

It mav be said that where no interest is vested or 
contingent in the grantee until the death of the 
maker, and no intent to pass title, the doctrine con- 
tended for must prevail. The language used must fix 
the intent of the grantor and determine whether the 
instrument isa deed or merely testamentary in its 
character. 

The fundamental rule in the construction of both 
wills and deeds is to give effect to the intention of the 
party executing the instrument, and this is to be ar- 
rived at by the language used, as found in the entire 
writing. 

It is manifest to us, after reading carefully the con- 
veyance to the wife and grandson, that the grantor’s 
intent was to retain possession and control of the land 
in so far as the right to its cultivation and its products 
were concerned, during his life, and after his death, 
to his wife for life, and then to his grandson. 

He conveyed the estate to his wife for life and then 
to John; but the draftsman, seeing that this would de- 
prive the grantor ofall interest, provided that the 
deed was not to take effect until his (the grantor’s) 
death, and Jesse Phillips is to have full possession of 
said farm during his life, and to have all proceeds of 
said farm until his death. 

The plain meaning and intention of the testator was 
to give, and he did give after his death, a life estate to 
his wife, with remainder over to John. It was avested 
remainder in John from the moment: the deed was 
executed and recorded or delivered to him, and while 
the grant is expressed in awkward terms, it is in no 
manner ambiguous, but a plain conveyance to his wife 
for her life (after his death) and then to John. It is 
like any other estate in remainder where the title 
vests at the execution and delivery of the deed, but 
the enjoyment of the estate is postponed until the pre- 
ceding particular estate is ended. 

The grantor, by using the language, “this deed not 
to take effect until my death,” meant only that neither 
John nor his wife were to have the control of his farm 
or the proceeds until he dies, nor is this only an infer- 
ence from the words used, but the grantor so states in 
plain and unmistakable language. 

He made no reservation of the right to sell the land 
before he died, but retained as a life tenant the power 
to control and manage it, and use its products as he 
pleased, postponing the time of occupancy by his wife 
or John until his death. The grantor by the grant di- 
vested himself of all title save his life estate. Rey- 
nolds v. McFarland, 10 Ky. Law Rep. 932. It is fur- 


ther urged that as this deed was only for a good con- 


sideration, that of love and affection, and the appellee 
had paid full value for the timber, it should be allowed 
to hold it unless there was actual notice of the 
grantor’s deed to the appellant, and the failure te 
make such an averment rendered the petition defect- 
ive, if the main ground relied on is held to be insuffi- 
cient. 

We think the petition, from which we have already 
quoted, presents a cause of action, and the allegations 
must be in some manner controverted, else the ap- 
pellant is entitled to recover. 

The judgment sustaining the demurrer is reversed, 
and the cause remanded for proceedings consistent 
with this opinion. , 
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PROPERTY IN ICE. 


. Ice a Part of the Realty. 
. Ice on Navigable Streams. 
. Ice on Non-navigable Streams. 
Ice on Ponds—1. ‘Great Ponds.” 
. Same—2. ‘*Mill Ponds.” 
. Ice on Canals. 
. Appropriation of Ice. 


1. Ice a Part of the Realty.—While it is 
true that a riparian owner has simply a usu- 
fructuary interest in the water of a stream 
flowing through his land, yet when that 
water is congealed and the ice attaches 
of the soil it becomes a part of the land.! 
Hence the owner of the soil under the water 
on which the ice forms is to be regarded as 
the owner of the ice.? This is true not only 
of ponds wholly or partially forming or be- 
ing entirely upon such person’s premises, but 
his riparian ownership of the bed of the 
stream will carry with it the right of the ice 
forming upon the surface of such streams, as 
far as riparian right of the soil extends.* 

2. Ice on Navigable Streams.—By the com- 
mon law, where rivers are above the ebb and 
flow of the tide, but navigable in fact, the 
title of the riparian owner prima facie extends 
to the center of the stream; and this rule 
has been held in this country to apply to our 
main rivers.* In some of the States, however, 


1 Village of Brooklyn vy. Smith, 104 Ill. 429, 44 Am. 
Rep. 90; Brookville & Hydraulic Co. v. Butler, 91 Ind. 
134, 46 Am. Rep. 580, 584; State v. Pottemeyer, 33 Ind. 
402, 5 Am. Rep. 224. 

2 Washington Ice Co. vy. Shorthal, 101 Ill. 146, 40 Am. 
Rep. 196; State v. Pottemeyer, 33 Ind. 402, 5 Am. Rep. 
224; Edgerton v. Huff, 26 Ind. 35; Pine v. Woods, 108 
Mass. 160, 173; Cummings v. Barrett, 64 Mass. (10 
Cush.) 186; Higgins v. Kusterres, 41 Mich. 318; Lor- 
man v. Benson, 8 Mich. 18, 32, 77 Am. Dec. 485; Myer 
v. Whitiker, 55 How. (N. Y.) Pr. 376. 

8 Bigelow v. Shaw, 65 Mich. 341,8 Am. Rep. 902. 
See Village of Brooklyn v. Smith, 104 Ill. 42, 44 Am. 
Rep. 90; Washington Ice Co. v. Shortal, 101 Ill. 46, 40 
Am. Rep. 196; People’s Ice Co. v. The Excelsior, 44 
Mich. 229, 38 Am. Rep. 246; Lorman v. Benson, 8 
Mich. 18, 77 Am. Dee. 435. 

4 See Adams v. Peare, 2 Conn. 681; Houck v. Yates, 
82 Il]. 179; Braxon y. Bressler, 64 Ill. 488; City of 
Chicago vy. McGinn, 51 Ill. 266; City of Chicago 
v. Laflin, 49 Ill. 172; Middleton v. 
Seam. (Ill.) 510; Bay City Gaslight Co. v. Industrial 
Works, 28 Mich. 182; Ryan v. Brown, 18 Mich. 196; 
Lorman v. Benson, 8 Mich. 18, 77 Am. Dec. 439; 
Schurmeier v. St. Paul & Pac. R. Co.,10 Minn. 82; Mag- 
nolia y. Marshall, 839 Miss. 110; Morgan vy. Reading, 11 
Miss. 366; Garit vy. Chambers, 3 Ohio, 496; Hart vy. 
Hill, 1 Whart. (Pa.) 124; Arnold v. Elmore, 16 Wis. 
509; Rundle v. Delamar, etc. Co., 1 Wall. Jr. C. C. 
294. “Fresh rivers of whatsoever kind, do of com- 
mon right belong to the owners of the soil adjacent,” 
is the expressive language of the common law and is 


Pritchard,, 





such as Iowa,® Kansas,° Missouri,’ North 
Carolina,’ Pennsylvania,® and perhaps else- 
where, it has been held that the soil under 
rivers navigable in fact, though not subjected 
to the ebb and flow of the tide, does not be- 
long to the riparian owner, but to the State. 
And where there is no ownership of the sub- 
jacent soil, a riparian owner has no title to 
the ice forming on the surface of the river.” 
The title of the soil being in the State, and 
the stream being a public highway, the own- 
ership of the ice is held to rest in the general 
public, or in the State as the representative of 
that public. The riparian proprietor is said to 
have no more title to the ice than he has to 
the fish. ‘‘It is simply this that his land 
joins the land of the State. The fact that it 
so joins gives him no title to the land or to 
anything formed or grown upon it, any more 
than it does to anything formed or grown or 
found upon the land of any individual neigh- 
bor.’’ The doctrine is that the ice belongs 
to the first appropriator, when such appropri- 
ation is effected by marking, surveying and 
staking off of the ice. In those States where 
the title of the riparian owner extends to the 
thread of the stream, the common law rule of 
ownership prevails, and the adjoining pro- 
prietors own the banks and bed of the stream, 
and have aright to make such use of the land, 
and of all of the benefits of the stream, as will 
not interfere with the public easement or 
servitude.'* And the ice formed over the 
of universal application. Chief Justice Ruger, in 
Smith vy. City of Rochester, 92 N. Y. 463, 473, citing 
Clinton v. Myers, 46 N. Y. 54,7 Am. Rep. 373; Che- 
nago Bridge Co. v. Paige, 83 N. Y. 178, 388 Am. Rep. 
407. 

5 Houten vy. Chicago R. Co., 47 Iowa, 370; Musser v. 
Hershery, 42 Iowa, 356; Tomlin v. Dubuque R. Co., 32 
Towa, 106; McManus v. Carmichael, 3 Iowa, 1. 

6 Wood v. Fowler, 26 Kans. 682,40 Am. Rep. 330. 

7 Benson v. Morrow, 6 Mo. 345; Hickey v. Hazard, 
3 Mo. App. 480. 

8 Wilson v. Forbes, 2 Dev. (N. C.) L. 30; State v. 
Glen, 7 Jones (N. C.) L. 321. 

8 Carson vy. Blazer, 2 Binn. (Pa.) 475; Shrunk y. 
Schuylkill Nav. Co., 14 Serg. & R. (Pa.) 71. 

10 See Barney v. Keokuk, 94 U.S. 324; Bk. 24, L. ed.; 
Railroad Co. v. Schurmeier, 74 U. S. (7 Wall.) 272; bk. 
19, L. ed. 74. 

11 Wood vy. Fowler, 26 Kans. 682, 40 Am. Rep. 330, 
382. 
12 Td. 

18 Woodman v. Pitman, 79 Me. 456, 1 Am. St. Rep. 
342,10 Atl. Rep. 321; Hickey v. Hazard, 3 Mo. App. 
480. 
14 Fletcher v. Thunder Bay & Boom Co., 51 Mich. 
284; Maxwell v. Bay City Bridge Co., 41 Mich. 466; 
Ryan vy. Brown, 18 Mich. 207; Lorman vy. Benson, 8 
Mich. 18, 77 Am. Dec. 4389. 
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land of the proprietor is his exclusive prop- 
erty.» To this rule, however, there are some 
exceptions. In Maine’ and Massachusetts,” 
the right of harvesting ice upon a navigable 
river is not an absolute right in any person, 
but is a public right common to all persons 
who have a right to go upon the stream; and 
depends very much upon first appropriation,'® 
as one man’s possession may exclude others. 

3. Ice on Non-navigable Streams.—The 
general rule applicable to and governing as to 
ice formed on fresh navigable waters applies 
more universally to the ice formed on fresh 
non-navigable streams flowing in a natural 
channel,® for the reason that most, if not all, 
those States which deny to the riparian pro- 
prietors the ownership of or right to the 
soil of the navigable fresh water rivers, do 
not hesitate to accord such right to the 
riparian proprietors along non-navigable 
fresh water streams. 

4. Iceon Ponds—1. *‘Great Ponds.’’—It is 
on the theory that the soil beneath the water 
of certain bodies of fresh water, known as 
‘‘oreat ponds,’’ is the property of the State, 
that the Supreme Judicial Court of Massa- 
chusetts have declared that the ice forming 
on such bodies of water belongs to whoever 
can get access to and cut it,” so long as he 
does not interfere with the reasonable exer- 
cise by others of the like rights in the pond.”! 
The same rule prevails in Maine.” But 
where the ice has formed in water over the 
land of a private proprietor, and not within 
the natural limits of a ‘‘great pond,’’ the 

% Village of Brooklyn v. Smith, 104 Ill. 429, 44 Am. 
Rep. 90; Washington Ice Co. v. Shortal, 101 Ill. 46, 40 
Am. Rep. 196; State v. Pottemyer, 33 Ind. 482, 5 Am. 
Rep. 224; Edgerton v. Huff, 26 Ind. 36. 

16 See Woodman v. Pitman, 79 Me. 456, 1 Am. St. 
Rep. 342, 10 Atl. Rep. 325. 

17 See Payne v. Woods, 108 Mass. 160, 173; Inhabit- 
ants of West Roxbury v. Stoddard, 89 Mass. (7 Allen), 
158. 

18 See post, § 7. 

19 See Brookville & M. Hydraulic Co. v. Butler, 91 
Ind. 134, 46 Am. Rep. 580, 584; Smith v. The City of 
Rochester, 92 N. Y. 463. 

2 See Rowell v. Doyle, 131 Mass. 474, 38 Am. Rep. 
255, note; Gage v. Steinkrauss, 131 Mass. 222; Hit- 
tinger v. Eames, 121 Mass. 539; Fay v. Solem & D. 
Acqueduct Co., 111 Mass. 27; Commonwealth v. Vin- 
cent, 108 Mass. 441, 446; Paine v. Woods, 108 Mass. 
160, 169, 178; Inhabitants of West Roxbury v. Stod- 
dard, 89 Mass. (7 Allen), 158; Cummings v. Barrett, 
64 Mass. (10 Cush.) 186. 

21 Rowell v. Doyle, 1381 Mass. 474, 38 Am. Rep. 225, 
note; Inhabitants of West Roxbury v. Stoddard, 89 
Mass. (7 Allen), 158. 

22 See Brastow vy. Rockport Ice Co., 77 Me. 100. 





soil of the bed of which is held to be public 
property, the ice will be the individual prop- 
erty of the owner of the shores and bottom 
of the pond or stream.” 

5. Same—2. ‘‘ Mili Ponds.’’—A riparian 
owner whose title runs to the center of a 
natural or artificial pond has the right to cut 
the ice on the water over his land, notwith- 
standing the right of another to flood such 
land for mill purposes, so long as he does 
not thereby actually and perceptibly injure 
the mill owner in his privilege. This right 
results from and grows out of the title to the 
bed of the stream or pond, and such right to 
the use of the water as results therefrom.* 
The right of mill owner to pond water on the 
land of another is simply an easement,” and 
does not take from the owner of the fee the 
right to make any profitable use he can of 
the land thus flooded, whether the right of 
flowage is acquired under statute or by pre- 
scription; for in either case no right is ac- 
quired to the land itself, or to the profits 
which a use of it will produce.” The owner 


23 See Payne v. Woods, 108. Mass. 160, 173. 

24 Brookville & M. Hydraulic Co. v. Butler, 19 Ind. 
134, 46 Am. Rep. 580; Dodge v. Berry, 26 Hun (N. Y.), 
246.. See Washington Ice Co. v. Shortall, 101 Ill. 46, 40 
Am. Rep. 168; Julien v. Woodsmall, 82 Ind. 568; Edger- 
ton v. Huff, 26 Ind. 35; State v. Pottemeyer, 33 Ind. 402, 
5 Am. Rep. 224; Paine v. Woods, 108 Mass. 160, 173; 
Elliott v. Fitchburg R. Co., 64 Mass. (10 Cush.) 191; 
Cummings v. Barrett, 64 Mass. (10 Cush.) 186; Bige- 
low v. Shaw, 65 Mich. 341, 8 Am. Rep. 902, 32 N. W. 
Rep. 800; Brown v. Brown, 30 N. Y. 519; Marshall v. 
Peters, 12 How. (N. Y.) Pr. 218; De Baun v. Bean, 29 
Hun (N. Y.), 236; Merritt vy. Brinkerhoff, 17 John. (N. 
Y.) 306. . 

2 Bigelow v. Shaw, 65 Mich. 341, 8 Am. St. Rep. 
902, 36 N. W. Rep. 800, citing Washington Ice Co. v. 
Shortall, 101 Ill. 46, 40 Am. St. Rep. 196; Brookville & 
M. Hydraulic Co. v. Butler, 91 Ind. 134, 46 Am. Rep. 
580; Stevens v. Kelley, 78 Me. 445, 57 Am. Rep. 
813; Payne v. Woods, 108 Mass. 160, 172; Marshall v. 
Peters, 12 How. (N. Y.) Pr. 218; Dodge v. Berry, 26 
Hun (N. Y.), 246. 

% Brookville & M. Hydraulic Co. v. Butler, 91 Ind. 
134, 46 Am. Rep. 580, 583; Snowden v. Wilas, 19 Ind. 
10, 81 Am. Dee. 370; Bear vy. Martin, 8 Blackf. (Ind.) 
317. . 

27 Brookville & M. Hydraulic Co. vy. Butler, 91 Ind. 
134, 46 Am. Rep. 580. See Julien v. Woodsmall, 82 
Ind. 586; State v. Pottemeyer, 33 Ind. 402, 5 Am. Rep. 
224; Edgerton v. Huff, 26 Ind. 35; Snowden v. Wilas, 
19 Ind. 10; Bear v. Martin, 8 Blackf. (Ind.) 317; Map- 
well v. McAtee, 9 B. Mon. (Ky.) 20; Baker v. Frick, 
45 Md. 339, 24 Am. Rep. 506; Paine v. Wood, 108 Mass. 
160; Storm v. Manchang Co., 95 Mass. (13 Allen), 10; 
Williams v. Nelson, 40 Mass. (23 Pick.) 141, 34 Am, 
Dec. 45; O’Linda v. Lathrop, 38 Mass. (21 Pick.) 272; 
Earl vy. Detcart, 12 N. J. Eq. (1 Beas.) 280; Bean Vv. 
Coleman, 44 N. H. 5389; Emons y. Turnbull, 2 John. 
(N. Y.) 313; Mason v. Hill, 5 Barn. & Ad. 1, 27 Eng- 
Cc. L.1. 
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of the servient estate has a right to all the 
profits which may arise from the soil, and 
may make such use of the soil as is not in- 
consistent with the easement. The owner 
of the land flooded must not indeed draw off 
by canals, acqueducts or ditches the water 
which has been raised by the dam;” but he 
may use it for watering his cattle, irrigating 
his crops and garden, or any other reason- 
able purpose which does not particularly and 
in a perceptible and substantial degree im- 
pair the right to run the mill; and he may 
therefore take and carry away the water, 
when formed into ice, for use or for sale, so 
long as he does not thereby appreciably di- 
minish the head of water at the dam of the 
mill owner.” 

6. Ice on Canals.—Where the public has 
condemned and taken land for the purpose of 
constructing a canal, the owners of the fee 
of the lands through or over which the canal 
passes, like the riparian proprietors along a 
river or pond, are entitled to harvest the ice 
therefrom, provided the taking does not in- 
terfere with the use of the water for naviga- 
tion and hydraulic purposes.*! But where 
the legislature or the constitution of the State 
has authorized the seizure of the fee when 
required for public purposes, and the fee is 
taken, the owner will not have the right to 
the ice forming on the water of the canal ad- 
joining and attaching to his premises. The 
reason of this is because in such case the 
owner must be awarded, as compensation for 


% Julien v. Woodsmall, 82 Ind. 568. See Brookville 
& M. Hydraulic Co. v. Butler, 91 Ind. 134, 46 Am. Rep. 
580, 582; Mason v. Hill, 5 Barn. & Ad. 1, 27 Eng. C. L. 
i. 

29 Payne v. Woods, 108 Mass. 160, 178. See Brook- 
ville & M. Hydraulic Co. y. Butler, 91 Ind. 184, 46 Am. 
Rep. 580, 584; Storm v. Manchang Co., 95 Mass. (13 
Allen), 10; Cook v. Hull, 120 Mass. (3 Pick.) 269. 

80 Payne vy. Woods, 108 Mass. 160, 178; Cumming v. 
Barrett, 64 Mass. (10 Cush.) 186. In the case of 
Brookville & M. Hydraulic Co. v. Butler, 91 Ind. 134, 
46 Am. Rep. 580, 584, Judge Elliott, after reviewing 
the authorities and giving his adherence to the doc- 
trine laid down in the text, says: ‘“‘With the excep- 
tion of the cases of Mill River, etc. Co. v. Smith, 34 
Conn. 462, and Myer v. Whitaker, 5 Abbott (N. Y.), 
N. C. 172,.we have found none asserting a contrary 
doctrine. Of the latter case we need only say it is 
confessedly against the weight of authority, is con- 
demned by the courts of the same State, is the decis- 
ion of a single judge, and is not well reasoned. The 
decision in the first of these cases is that of a divided 
court, anc! the reason upon which it is founded is un- 
satisfactory.” 

31 Edgerton y. Huff, 26 Ind. 36. 





the taking, the value of his land; and the 
payment of this award deprives him not only 
of the land itself, but also of all the rights 
and privileges attaching thereto.» Where 
the State condemns the fee for the construc- 
tion of a canal, and afterwards, for a consid- 
eration, lets the canal and the waters thereof 
for a specified time, transferring for that time 
‘tall tolls and revenues to be derived, or 
which may accrue from’’ the use of such 
canal, this will give to the transferees as 
much right to the ice forming on such canal, 
and to the proceeds thereof, as to the tolls 
and water rents.” 

7. Appropriation of Ice.—In those States 
in which the soil of the bed of the navigable 
streams and large ponds is in the State, the 
ice forming thereon belongs to the public at 
large, and any one who can gain access to 
the same may appropriate and cut it. But 
to entitle one person to property in any por- 
tion of the ice on such a stream or pond, as 
against any other comer, there must be defi- 
nite acts of appropriation; such as staking 
off and definitely marking, scraping off the 
snow, or otherwise preparing the ice for har- 
vesting.” It is said by the Supreme Judicial 
Court of Maine, in the recent case of Wood- 
man v. Pitman,” that ice fields on navigable 
rivers, after being staked, fenced and scraped, 
are so far the property of the appropriator 
that an action will lie against one who will- 
fully disturbs his right. A different rule, 
howeve~, seems to be applied in Massachu- 
setts and Maine to what are known as ‘‘great 
ponds.’’*” It is said that the right to cut ice 
on these ponds is common to all and public; 
but that no person can, by his own act, ap- 
propriate a part of such a pond by scraping 
it or setting up stakes, and thereby exclude 
the public from it.** James M. Kerr. 

New York City. 


82 Water Works Co. v. Burkhart, 41 Ind. 364. 

83 Cromie v. Trustees Wabash & Erie Canal Co., 71 
Ind. 278. 

8 Wood v. Fowler, 36 Kans. 682, 40 Am. Rep. 330. 

8 See Barrett v. Rockport Ice Co., 84 Me, 155, 25 
Atl. Rep. 802, 46 Alb. L. J. 295. 

36 79 Me. 456, 1 Am. St. Rep. 342, 10 Atl. Rep. 321. 

87 See ante, § 4. 

88 See People’s Ice Co. v. Davenport, 149 Mass. 372 
21 Am. Rep. 75; Rowell v. Doyle, 131 Mass. 474. 
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‘CONTRACT FOR PERSONAL SERVICES — IN- 
JUNCTION. 


BURNEY V. RYLE, 


Supreme Court of Georgia, May 22, 1893. 


Unless personal services are individual and peculiar 
because of their special merit or unique character, a 
negative covenant (even whenexpress) not to render 
them to others than the plaintiff will not be enforced 
by injunction in order that the plaintiff may have the 
incidental benefit of an affirmative covenant to serve 
him exclusively for aspecified time. Hence, where 
one assigned to a firm his interest in a certain contract 

-of agency for an insurance company, and in the as- 
signment covenanted to remain with the firm as 
special agent in a named State for one year, and to 
give his entire time and attention to the business of 
that company by procuring for it applications for in- 
surance, an injunction will not be granted at the in- 
stance of the firm to restrain the assignor from solic- 
iting insurance or transacting business for a rival 
company, the assignment containing no express cov- 
enant that he would not do so, and it not appearing 
that he was a specially skillful, successful, or expert 
insurance agent whose place could not be readily sup- 
plied by another equally competent to attend to the 
business for which his services had been engaged. 


LUMPKIN, J.: The plaintiff in error, under a 
‘contract with one Crawford, the manager of the 
Massachusetts Benefit Association, an insurance 
company, had certain rights to transact business 
in the State of Georgia as the agent of that asso- 
ciation. By a written contract he sold and as- 
signed to the defendants in error all his right, 
title, and interest in and to the contract with Craw- 
ford above mentioned. The assignment also con- 
tained the following covenant: ‘I hereby bind 
myself to remain with the said firm of D. M. Ryle 
& Co., as special agent in the State of Georgia, for 
one year from this date, and to give my entire time 
and attention to the business of the Mass. Benefit 
Association by procuring applications for insur- 
ance for said company, and such other duties as 
may be agreed upon by us.”’ Ryle & Co. filed an 
equitable petition, alleging that Burney had _ vio- 
lated his contract with them, and was continuing 
to do so, by wholly abandoning his duties as so- 
licitor for the Massachusetts company, and had 
begun business on his own account for the Con- 
necticut Indemnity Association, which was an in- 
surance company ofa similar kind, and a rival in 
business. They prayed among other things, that 
he be enjoined from further breaking the contract 
by continuing to represent the Connecticut com- 
pany, and from soliciting or writing risks in the 
State of Georgia for any other than the Massa- 
chusetts company during the year covered by his 
contract with them. An injunction was granted 
forbidding the defendant ‘‘to solicit or receive or 
transact business for any insurance company other 
than the Mass. Benefit Association until July 15, 
1893.’’ This action of the court is the error com- 
plained of. 

It does not appear from the allegations of the 


petition or from the evidence that Burney, as an ! 





insurance agent, was in any way remarkable, or 
that he had shown himself to be such a specially 
skillful, successful, or expert person in this busi- 
ness that it would be difficult or impracticable to 
supply his place by another agent equally com- 
petent to render such services as his contract re- 
quired of him. For this reason the injunction, in 
our opinion, should have been denied. No doubt 
there are cases in which a court of equity will en- 
join the breach of a contract, and compel one to 
abstain from performing personal services for 
other persons which he was bound to render ex- 
clusively to the plaintiff. ‘‘But the services to be 
performed must be individual and peculiar be- 
cause of their special merit or unique character, 
for otherwise the remedy at law would be ade- 
quate. But where the services involve the exer- 
cise of powers of mind, as of writers or per- 
formers, which are peculiarly and largely intel- 
lectual, they may form the class in which the 
court would interfere upon the ground that they 
are individual and peculiar. Damages for a breach 
of such contracts are not only difficult to ascer- 
tain, but cannot, withany certainty, be estimated; 
nor could the plaintiff procure, by means of any 
damages, the same services in the labor market 
as in case of an ordinary contract of employment 
between an artisan, a laborer, or a clerk and their 
employer.”’ 2 Beach, Mod. Eq. Jur. §772. The 
same doctrine is laid down in 3 Pom. Eq. Jur. § 
1343, in which the following language is used: 
‘*Where a contract stipulates for special, unique, 
or extraordinary personal services or acts, or for 
such services or acts to be rendered or done by 
a party having special, unique, and extraordinary 
qualifications,—as, for example, by an eminent 
actor, singer, artist. and the like,—it is plain that 
the remedy at law of damages for its breach 
might be wholly inadequate, since no amount of 
money recovered by the plaintiff might enable 
him to obtain the same or the same kind of ser- 
vices or acts elsewhere, or by employing any other 
person. There is nothing in the record before us 
to authorize the conclusion that Burney had ex- 
traordinary, or even unusual, qualifications for 
the business which he undertook to transact, and 
therefore, under the rule laid down by the emi- 
nent text writers from whom the above quotations 
are made, the present case is not a proper one for 
injunction. 

There has been considerable discussion of the 
question as to whether or notan injunction would 
be granted inany case of this kind unless the 
stipulations not to render services to others were 
in form expressly negative. In the case at bar 
there was in the contract no express negative 
covenant by Burney not to render services to 
others than the plaintiffs. In Chemical Co. v. 
Hardman (1891), 2 Ch. Div. 416, a recent and 
thoroughly well-considered case, it was held 
that, in the absence of any negative stipulation 
in that behalf, the plaintiffs were not entitled to an 
injunction to restrain the manager of certain 
chemical works (who had agreed to give to their 
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‘business, during a specified term, the whole of 
his time) from giving, during the term, a part of 
his time to a rival company. To those who may 
wish to further investigate this question, the 
opinion of Kekewich, J., from whose judgment 
an appeal was taken, and whose decision was re- 
versed,and also the opinions of Lindley, L. J., 
and Kay, L. J., will be found decidedly interest- 
ing. And in the same connection it will be profit- 
able to examine Kerr, Inj. 445 et seg.; Singer ete., 
Co. v. Union, ete., Co., 1 Holmes, 253; and Mc- 
Caull v. Braham, 16 Fed. Rep. 37. The elaborate 
and well-prepared note of Mr. Abbott appended 
to the case last cited is a valuable contribution to 
the law pertaining to this subject. We deem it 
unnecessary, however, to enter into a further dis- 
cussion of the question whether an express nega- 
tive covenant in a contract of the kind under con- 
sideration is essential to the proper granting of 
an injunction, because, treating the contract in 
the case at par as if it had contained such coven- 
ant, injunction should nevertheless have been re- 
fused for the reason stated in the beginning of 
this opinion. Judgment reversed. 


Norre.—The subject of the principal case has been 
elaborately discussed, both in England and this coun- 
try, chiefly in cases where injunctions have been 
sought to prevent the breach of agreement made by 
operatic singers, and theatrical performers to sing, or 
perform exclusively for one employer during a given 
period of time. In the earlier cases in England, com- 
mencing with the leading case of Kemble v. Kean, 6 
Simmons, 333, it was held that for the breach of such 
contract, except in certain cases of partnership, the 
complaining parties must seek their remedy at law, 
and that chancery would decline to interfere by in- 
junctive relief. The authority of this case and others 
following it, has, however, been entirely overthrown, 
and in the case of Lumley v. Wagner, 13 Eng.-L. & 
Eq. 252, the contrary doctrine was established, and 
has since been firmly adhered to by the English 
courts. In that case the defendant agreed to sing at 
plaintiff’s theater upon certain terms, and for a stipu- 
lated time, and during such period to sing no where 
else. She made an engagement during this time 
to sing at a rival theater, and refused to perform her 
contract with the plaintiff. Although unable to en- 
force the contract specifically the court did not hes- 
itate to interfere by injunction to prevent the viola- 
tion of the negative stipulation by which the defendant 
bound herself not to sing anywhere else than at the 
plaintiff’s theater. This case expressly overruled, 
Kemble y. Kean, and other decisions following it. 
The American courts at the start were disposed to 
follow the rule declared in Kemble v. Kean. See 
Sanguirico vy. Beusdetti, 1 Barb. 315. One of the 
earliest American cases on this subject is the case of 
Burton v. Marshall, decided by the Court of Appeals 
of Maryland, 4 Gill. 487. It was held upon a contract 
. Made by a husband for himself and his wife, that his 
wife should perform at the theater of the manager 
named therein, during a certain period fora certain 
salary, a court of equity will not enjoin the wife from 
performing at any other theater, during the same 
period, nor the husband from permitting her to change 
her residence, nor another manager from giving her 
employment within the term, as an actress; neither 
can specific execution of such a contract be decreed. 
The American courts exhibited a strange disinclina- 





tion toadopt the modern English rule declared in 
Lumley v. Wagner, enforcing the specific perfor: ance 
of such contracts negatively by means of injunction 
restraining their violation. The American cases are 
however, divided on this subject with a numerical 
weight of authority perhaps against the later English 
rule, but as we apprehend, with a disposition recently 
to fall into line, with the more reasonable doctrine of 
Lumley v. Wagner. See, Singer Sewing Machine Co. 
v. The Union Es. C. Co., 1 Holmes (1878), U. S. C. C. 
253; Hayes v. Willis, 11 Abb. Pr. (N. S.) 167; West. 
Union Tel. Co. v. Union Pac. Ry. Co. (1880), 1 Me- 
Crary, U.S. C. C. 558; Daley v. Smith, 49 How. Pr. 
556; Clark’s Case, 12 Am. Dec. 213; Casey v. Holmes, 
10 Ala. 775; Hamblin v. Dinneford, 2 How. Ch. 529; 
Butler v. Galletts, 21 How. 465; De Rivafinoli v. Cor- 
setti, 4 Paige, 270; The Port Clinton Ry. Co. v. The 
Cleveland & C. R. Co., 13 Ohio St. 544; Italian v. The 
Concordia Society, 42 Md. 460; Caswell v. Gibbs, 33 
Mich. 331; The Manhatten & C. Co. v. The New Jer- 
sey C. Co., 28N. J. Eq. 161; The Iron Age Publishing 
Co. v. West. Union Tel. Co. Ala. (1888), 26 Cent. L. J. 
125. As shown by the principal case, which is in line 
with the authorities, courts are reluctant to grant the 
relief sought except where the contract stipulates 
for special, unique or extraordinary personal serv- 
ices, such as involve special merit, skill, knowledge, 
or ability so that in case of default the same services 
could not be easily obtained from others, nor be com- 
pensated in damages at law, the principle being that 
contracts for such services are personal and peculiar. 
Cort v. Lassard, tied (1889) 30 Cent. L. J. 226. 








HUMORS OF THE LAW. 


A young lawyer talked about four hours to an In- 
diana jury, who felt likelynching him. His opponent, 
a grizzled old professional, arose, looked sweetly at 
the judge, and said: ‘Your honor, I will follow the 
example of my young friend, who has just finished, 
and submit the case without argument.” Then he sat 
down, and thé silence was large and oppressive.” 

“My wife will bear witness,” said the prisoner at 
the bar, “that at the very time I am accused of bur- 
glarizing Mr. Smith’s premises, I was engaged in 
walking the floor with my infant child in my arms, 
endeavoring to soothe it by singing ‘Rock-a-by baby.’ ” 
“The prisoner is discharged,” remarked his honor; 
‘the can prove a lullaby.” 
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1. ACcoUNT—Admissions in Pleadings.—In an action 
atlaw for the recovery of the balance of an account 
for goods sold and delivered, plaintiff is bound by an 
admission in the complaint as to the amount paid on 
the account, not denied by defendant, and cannot 
recover if such paymentis greater than the value of 
the goods, orthe price agreed to be paid therefor.— 
JOSHUA HENDY MACH. WORKS V. PACIFIC CABLE CONST. 
Co., Cal., 33 Pac. Rep. 1084. 

2. ADMINISTRATION—Executors and Administrators— 
Actions against.—Where an administrator fails to make 
a final settlement, and removes to another State, where 
he dies, owing the estate, his devastavit constitutes 
such a breach of his bond as to make it an accrued claim 
against the estates of his sureties, and put in operation 
the running of the statute of non-claim, requiring 
claims against an estate to be presented to the personal 
representatives within 18 months after their appoint- 
ment.—PAIGE V. BARTLETT, Ala., 13 South. Rep. 768. 

3. ADMINISTRATION—Misapplication of Funds.—In an 
action by the heirs of an estate to declare a lien in 
their favor ona certain lot, alleged to have been pur- 
chased and improved by defendant administratrix 
with funds of the estate, and mortgaged by her to her 
codefendants, a decree holding the mortgage to bea 
superior lien on the lot to the amount of a certain debt 
owed by the administratrix and assumed by her code- 
fendants, and directing an accounting to ascertain how 
much of the estate funds were used inthe purchase 
and improvement of the lot, in as far as it settles the 
equities between the parties, is a final decree, from 
which no appeal will lie if not taken within ayear from 
the time of rendition. — O’ROURKE V. LEVA, Ala., 13 
South. Rep. 747. 

‘4. APPEAL FROM JUSTICE—Changing Nature of Action. 
—Plaintiff, after commencing an action on contract in 
a justice court, cannot, on appeal, file a complaint in 
tort.—SMITH V. EAST TENNESSEE, V. & G. Ry. Co., Ala., 
13 South. Rep. 784. 

5. APPEAL — Amendment of Judgment. — Though a 
judgment mistakenly entered against one, only, of 
defendant partuers, is amended, pending appeal 
therefrom, so as to include both partners, the Appellate 
Court can consider only the original judgment from 
which the appeal was taken, without reference to the 
amendment.—BREENE Vv. BOOTH, Colo., 33 Pac. Rep. 1007. 

6. APPEAL — Failure to File Transcript. — Where a 
party has perfected an appeal, but failed to file his 
transcript within the time required by law, he thereby 
abandons the right to an appeal, and cannot, while 
such appeal is pending, take a second appeal.—LITTLE 
NESTUCCA WAGON-ROAD CO. V. LANDINGHAM, Oreg., 33 
Pac. Rep. 983. 


7. APPEAL — Jurisdictional Amount.—On appeal by 
defendant the test of jurisdictional amount is the sum 
decreed against him, and not that amount plus the 
disallowed counterclaims set up in the answer.—KEN- 
DRICK V. SPOTTS, Va., 178. E. Rep. 853. 


8. APPEAL—Notice.—An action to dissolve a partner- 
ship between plaintiff and defendant H, and to declare 
certain land claimed by H to be partnership property, 
was, on the motion of the other defendants, dismissed, 
as to the land, and plaintiff’s motion to file an amended 
complaint was denied. Afterwards plaintiff's motion 
to vacate such rulings was denied, and plaintiff ap- 
pealed: Held, that defendant was within Code Civil 
Proc. § 940, requiring notice of appeal to be served on 
the ‘‘adverse party,’ since his rights would be affected 
by a reversal, and, notice not having been served on 
him, the Appellate Court did not acquire jurisdiction 
of any of the defendants.—HARPER V. HILDRETH, Cal., 
33 Pac. Rep. 1103. 





9. APPEALABLE ORDERS. — An order in foreclosure 
proceedings, entered before an order of sale, directing 
the application of the proceeds of the mortgaged prop- 
erty, is not a final judgment. — ILLINOIS TRUST & Say. 
BANK V. PACIFIC Ry. Co., Cal., 33 Pac. Rep. 1132. 


10. APPELLATE COURTS — Jurisdiction. — Under Act 
March 4, 1893, giving the Appellate Court ‘‘jurisdiction 
in all cases for the foreclosure or enforcement of liens 
of purely statutory origin where the amount in contro- 
versy does not exceed $3,500,” such court has jurisdic- 
tion of an appeal from an order refusing to modify a 
personal judgment for $700, rendered in a procgeding 
to collect a drainage assessment, so as to make it 
enforceable only against the land.—LOUISVILLE, N. A. 
& C. Ry. Co. v. STATE, Ind., 34 N. E. Rep. 704. 


11. ASSIGNMENT—Covenant in Party-wall Agreement. 
—In an agreement for a party-wall, one of the parties 
covenanted and agreed to pay to the other the cost of 
that portion thereof which would rest on his land 
whenever he should use the same: Held, a personal 
covenant, which the covenantee might assign sepa- 
rately from the land.—PILLSBURY V. MORRIS, Minn., 56 
N. W. Rep. 170. 

12. ASSIGNMENT FOR BENEFIT OF CREDITORS—Fraud— 
Preferences.—Fraud onthe part of assignors for the 
benefit of creditor does not vitiate the assignment as 
to the assignee and the creditors preferred thereby, 
unless they participated inthe fraud.—PETTIT v. PaR- 
SONS, Utah, 33 Pac. Rep. 1038. 


13. ASSOCIATION—Stock Exchange—Failure of Member 
to Pay Debts.—The constitution and by-laws of a stock 
exchange provide that any member failing to meet his 
engagements shall be suspended; that if he does not 
settle within six months his seat shaJ! be sold for the 
payment of creditors; that the board will take no cog- 
nizance of contracts that remain unsettled five days 
after due, “unless continued by mutual consent;” and 
that where a member fails tocomply with his stock 
contracts his creditors must report said default to the 
president of the board within 48 hours. No claim, 
unless so reported, shall ever after be recognized or 
enforced by the board: Held, that the-48-hour limita- 
tion applies only to contracts for purchase or sale of 
stocks in the board, and not to open accounts, where 
stocks are carried for the debtor for months, assess- 
ments paid thereon, interest charged, and dividends 
credited to the account, etc.—RORKE V. SAN FRANCISCO 
STOCK & EXCHANGE BOARD, Cal., 33 Pac. Rep. 881. 


14. ATTACHMENT—Liability on Bond.—The surety on 
an attachment undertaking given by plaintiff is not 
exempt from liability because the attachment was 
illegally issued. — ZECHMAN V. HAAK, Wis.,56 N. W.- 
Rep. 158. 

15. BONA FIDE PURCHASER—Notice of Equities.—One 
who, with notice of prior equities, purchases land from 
one without such notice, is protected therefrom. — 
KLINGER V. LEMLER, Ind., 34 N. E. Rep. 698. 

16. CARRIERS—Passengers.—A provision in a contract 
of shipment of live stock that the shipper, to whoma 
shipper’s pass on the same train was given, should 
feed and water the animals on the way, is not void as 
an attempt by the carrier to relieve itself of its duty in 
that respect, but is a license to the shipper to look 
after his stock; and he does not, by exercising such 
license, lose his status as a passenger, so as to preclude 
him from recovering for injuries, while so engaged, 
caused by the carrier’s negligence.—RECEIVERS INTER- 
NATIONAL & G. N. Ry. CO. v. ARMSTRONG, Tex., 23 8. W- 
Rep. 236. 

17. CHATTEL MORTGAGE—Conversion. — In an action 
by a chattel mortgagee of growing crops, for conversion 
thereof, the defense being a justification as purchaser 
thereof, a finding that at the time of giving the mort- 
gage the mortgagor was the owner and in possession 
of the crop authorized a judgment for plaintiff.—WET- 
ZEL V. WEBB, Cal., 33 Pac. Rep. 1105. 

18. CHATTEL MORTGAGE — Livery Stable Keeper — 
Liens.—Code, § 3089, which provides that any keeper of 
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alivery stable shall have a lien on all stock kept and 
fed by him, for the payment of his charges, and he 
shall have the right to retain the stock forthe pay- 
ment of such charges, does not give such keeper a lien 
superior to the lien of a prior mortgage on stock so 
kept by hfm.—CHAPMAN V. FIRST NaT. BANK OF MonT- 
GOMERY, Ala., 13 South. Rep. 764. 


19. CHATTEL MORTGAGE — Unlawful Sale.—Upon the 
issue of an unlawful and unauthorized sale and dispo- 
sitien of property under a chattel mortgage by the 
mortgagee itis proper for the latterto show that it 
was sold or disposed of with the consent and by the 
direction of the mortgagor.—PENNY V. MUTUAL INVEST- 
MENT CO., Minn.,56N. W. Rep. 165. 


20. CONTRACT—Admission of Architect.—In an action 
by acontractor to recover for putting an elevator in 
defendant’s building, in which defendant claimed dam- 
ages for improper construction of certain pipes, it is 
error to permit plaintiff to testify that defendaut’s ar- 
chitect admitted that he gave ‘‘instructions to put up 
the pipes in that manner,” where it did not appear 
that such architect was defendant’s agent when the ad- 
mission was made, nor that it related to a transaction 
then depending.—BIRCH V. HALE, Cal., 33 Pac. Rep. 
1088. 

21, CONTRACTS—Rescission—Estoppel.—Plaintiff can- 
not rescind a purchase of stock of defendant corpora- 
tion on the ground that he was induced to take the 
stock by false and fraudulent representations, where 
it appears that on the day that he claimed to have dis- 
covered the fraud he attended a stockholders’ meeting, 
and voted for an assessment on the stock, and that af- 
terwards, before attempting to rescind, he attended 
another stockholders’ meeting, and voluntarily paid 
the assessment on the stock.—MARTEN v. PauL O. 
BuRNS WINE CO., Cal., 33 Pac. Rep 1107. 


22. CONTRACT FOR SERVICES—Where a person agrees 
with acertain firm to exert himself to sell all the lum- 
ber cut at their mill during a certain year, the fact that 
he, during such time, becomes the managing partner 
in a firm which operates a competing mill, does not of 
itself constitute a breach of his contract with the for- 
mer firm, in the absence of an agreement to give his 
entire services to either firm.—BENDER V. PEYTON, 
Tex., 23S. W. Rep. 222. 


23. CONTRACT TO LOAN MONEY—Damages.—A vendee 
of real estate is entitled to recover nominal damages 
only of the vendor for a breach of a contract to loan 
the vendee money with which to build a house on the 
land, where it does not appear that the vendee made 
any effort to borrow the money of others, or that for 
any reason she could not have borrowed it if she had 
made such effort.—GOODEN V. MOSES, Ala., 13 South. 
Rep. 765. 

24. CONTRACT PAYABLE AT AN INDEFINITE TIME.— 
Where a debtor delivers to his creditor an obligation 
to pay to the obligee the amount of the debt “when” 
certain property owned by the obligor is sold for not 
less than a certain specified sum, such obligation is an 
agreement to pay within a reasonable time, whether 
such property is sold or not.—NOLAND V. BULL, Oreg., 
383 Pac. Rep. 983. 


25. CopYyRIGHT—Dramatic Composition.—A scene in 
a play represented a person putin peril of his life by 
being placed by another on a track over which a rail- 
road train was momentarily expected to arrive, and so 
fastened that he could not move from his dangerous 
position, and his rescue by a third person who, sur- 
mounting various obstacles, succeeded, at the last mo- 
ment, in releasing him. It was displayed before the 
audience by a series of incidents grouped in a certain 
sequence, and realistically presented, but with very 
little dialogue: Held, that such combination of dra- 
matic events, although its success was largely depend- 
‘enton what was seen, irrespective of the dialogue, 
was a dramatic composition, entitled to protection 
under the copyright laws.—DALY V. WEBSTER, U.S. C. 
C. of App., 56 Fed. Rep. 483. 





26. CORPORATIONS—Appropriation of Funds—Action 
by Stockholder.—Where a stockholder of a corpora- 
tion brings an action against it and its president to 
compel the latter to account for money of the corpora- 
tion appropriated by him to his own use, without first 
requesting the directors to bring such action, the com- 
plaint must allege facts showing that such request, if 
made, would have been refused, or, if granted, the lit- 
igation following would necessarily have been under 
the control of persons opposed to its success.—STEINER 
Vv. PARSONS, Ala., 13 South. Rep. 771. 


27. CouNTY RoapDs —Changes—Notice.—Under Hill’s 
Code, § 4063, providing that notice to establish a county 
road shall be served by posting in public places, and 
that it shall be posted 30 days previous to presentation 
of the petition, a notice, without date, merely stating 
that at the next regular term of court a petition would 
be presented for change in a road, is insufficient.— 
BITTING V. DOUGLAS COUNTY, Oreg., 38 Pac. Rep. 981. 


28. CRIMINAL EvIDENCE—Homicide.—In a homicide 
case, a letter written by defendant to his wife is not ad- 
missible againsthim, however the letter was obtained 
from her.—SCOTT v. COMMONWEALTH, Ky., 23 8S, W. 
Rep. 219. 


29. CRIMINAL LAW—Defamation.—Under Crim. Code, 
§ 3778, providing that any one who speaks, writes, or 
prints of another any accusation, falsely and mali- 
ciously, importing the commission of a felony, shall 
on conviction, étc., to authorize a conviction the jury 
must be satisfied, beyond a reasonable doubt, that the 
accusation was false and malicious.—BEALL V. STATE, 
Ala., 18 South. Rep. 783. 


30. CRIMINAL LAW—Murder—Fair and Impartial Trial. 
—Where, on a murder trial, defendant is entitied toa 
changeof venue ora continuance on account of local 
prejudice and excitement, and his counsel refrains from 
moving for either through fear of mob violence to his 
client, defendant has not had such trial as is guaran- 
tied him by Const. U.S. amend.6, which provides that 
in all criminal prosecutions the accused shall enjoy 
the right to a speedy and public trial by an impartial 
jury, and to have the assistance of counsel for his de- 
fense.—ROPER v. TERRITORY, N. Mex., 83 Pac. Rep. 
1014. ° 

31. CRIMINAL LAw—Jurors.—Under Pen. Code, § 93, 
making it a felony for a juror to ask for ortake a bribe, 
the indictment need not charge that the offense was 
committed before the indictment was found, as the 
statute contains no such requirement, and therefore 
itis sufficient where the day on waich the offense was 
alleged to have been committed is the same day as that 
on which the indictment was filed.—PEOPLE V. SQUIRES, 
Cal., 33 Pac. Rep. 1992. 


32, CRIMINAL LAW—Murder—Malice.—A special charge 
to the effect ‘‘that, to find the accused guilty of mur- 
der, it isnecessary thata malicious intent to kill ex- 
isted at least five minutes before the killing,” was 
correctly refused. There is no human gauge by which 
the duration of intent can be measured. If the killing 
was with the malicious intent to kill, the case was one 
of murder, although that malicious intention was 
formed at the moment of striking the fatal blow.— 
STATE V. ASHLEY, La., 13 South. Rep. 738. 

33. CRIMINAL Law—Perjury—Land Contests.—Rev. St. 
U. S. § 5392, makes false swearing punishable as per- 
jury when committed by a person who, having taken 
an oath before a competent tribunal, officer, or person 
in any case in which a law ofthe United States au- 
thorizes an oath to be administered, to testify truly, 
states any material matter which he does not believe 
to be true. Section 2246 authorizes the register or re- 
ceiver of a local land office to administer any oath re 
quired by law or the instructions ofthe general land 
office, in connection with the entry or purchase of pub- 
lic lands. The rules of the general land office, approved 
August, 18, 1885, require that when a contest is filed 
against an entry theregister and receiver shall set a 
day for trial, and take and reduce to writing the 
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testimony of all witnesses present at thetrial: Held 
that, as ‘‘testimony” cannot be taken without the ad- 
ministration of an oath, the register or receiver was 
authorized to administer it, and fulse swearing before 
him in a contest is punishable under the statute.— 
PETERS V. UNITED STATES, Okla., 33 Pac. Rep. 1031. 

34. CRIMINAL LAw—Prejudice of Judge—Change of 
Judge.—Organic Act Okl. § 10, provides that civil and 
criminal cases may be removed by change of venue, 
but no causes for such change are stated. Section 9 
creates the Supreme Court, and provides that it shall 
divide the territory into three districts, and a District 
Court shall be held in each county in each district by 
one of the justices of the Supreme Court, at the times 
and places fixed by the latter court; and that it shall 
also designate the judge who shall preside in each dis- 
trict, and who shall reside in the district to which 
he is assigned. No provision is made in such act fora 
change of judge forany cause: Held, that Code Crim. 
Proc. ch, 72, art. 8 (St. Okl. 991), § 49, which provides 
for change of judge in criminal cases if the accused 
shall make affidavit that he cannot have an impartial 
trial by reason of the prejudice of the presiding judge, 
is in conflict with the organic act, and void.—STANLEY 
Vv. UNITED STATES, Okla., 33 Pac. Rep. 1025. 

35. CRIMINAL TRIAL—Impeachment of Witness.—On a 
prosecution for assault with intent to kill, defendant’s 
wife was asked if she did not tell one Bthat defend- 
ant had intended to dothe shooting some weeks ear- 
lier, and that defendant had made her pursue a cer- 
tain course of action, which statement she denied hav- 
ing made: Heldthat, as such evidence did not bear 
directly on the shooting, the witness could not be im- 
peached by a question asked of B asto what she had 
told B about the shooting.—PEOPLE V. MONELLA, Cal., 
33 Pac. Rep. 1097. 

36. CRIMINAL TRIAL —Murder—Challenging Jurors.— 
If a juror is interrogated on his voir dire as to his com- 
petency as a juror, and swear falsely, itis good ground, 
on his incompetency being established, for a new trial. 
Butif the defendant fails to interrogate, and the in- 
competency is afterwards discovered, it cannot be 
urged after verdict, as the failure to inquire into the 
juror’s competency is a waiver of it.—STATE V. NASH, 
La., 13 South. Rep. 733. : 

37. CRIMINAL TRIAL—Nonage of Juror.—To entitle an 
accused as matter of right to new trial on the ground 
of nonage of ajuror, he must prove affirmative three 
facts, viz.: (1) The fact of nonage; (2) that this fact 
was unknown to accused or his counsel until after ver- 
dict; (3) that the juror was questioned as to his age on 
his voir dire, and falsely answered that he was of the 
age required by law.—STATE V. NASH, La., 18 South. 
Rep. 733. : 

38. DEED—Notary Certificate.—Attached to a notary’s 
certificate in a deed introduced in evidence, in the 
place where the notary’s seal is usually found, with a 
circle defined bya reddish discoloration of the paper, 
with a few particles of wax adhering toit, but the 
paper did not show the impression of a notary’s seal. 
There was testimony tending to show that the notary, 
at the time the deed was executed, used a seal which 
would leave no impression on paper, though it would 
on wax, but there was also evidence that he used a seal 
that would leave an impression on paper: Held, that 
it was errorto charge, in this connection, that acts 
purporting to have been done by public officers in 
their official capacity, and within the scope of their 
duty, will be presumed regular, as this amounted to a 
statement that the instrument was prima facie evidence 
that the officer affixed to his certificate the seal re- 
quired by law, and was on the weight of the evidence. 
—STOOKSBERRY V. SWANN, Tex., 22 8. W. Rep. 963. 


89. DivorcE—Collateral Attack.—A decree of divorce, 
rendered by a court having general jurisdiction, can- 
not be collaterally attacked on the ground that the 
complaint in the action doesn state facts entitling 
the plaintiff to the relief demanded and awarded.—IN 
RE JAMES’ ESTATE, Cal., 33 Pac. Rep. 1122. 





40. EASEMENTS—Private Railroad Switch.—Where a 
land-owner conveys to a stone company a tract of 
land, together with aright of way over another tract 
on which to construct a railway switch to connect the 
land granted with a certain railroad, the easement is 
appendant to the land granted, and the railroad com- 
pany has no right to use the switch constructed there- 
on for its own general purposes.—LOUISVILLE, N. A. & 
C. Ry. Co. v. MALOTT, Ind., 34 N. E. Rep. 709. 

41. ELECTIONS—Contest—Quo Warranto.—Code, 1886, 
pt. 3, tit. 2, ch. 14 (which defines the procedure in quo 
warranto ‘‘for usurpation of office or franchise’’), § 3177, 
provides that the validity of no election which may be 
contested under this Code can be tried under that 
chapter: Held that, where the Code provides for the 
contest of certain elections, the remedy by quo war 
ranto cannot be resorted to by the aggrieved parties, 
whether the statute provides for a contest on account 
of the particular wrongs complained of, or not.—PARKS 
v. STATE, Ala., 13 South. Rep. 756. 

42. ESTOPPEL OF MORTGAGEE—Silence.—One holding 
a recorded mortgage is not estopped to assert it against 
a purchaser by reason of his remaining silent while 
the owner tellsthe purchaser that he can give good 
title.—MURPHY V. JACKSON, Miss., 13 South. Rep. 728. 

43. EXECUTION—Injunction to Restrain.—Equity will 
not interfere to restrain a sale under execution of 
property belonging to a person other than the judg- 
ment debtor, unless such property has a special value, 
rendering compensation in damages impossible, or 
such sale would result in consequential damages, or 
the claim of one party involves or depends on some 
equitable interest or feature; Rev. St. 1881, § 1266, pro- 
viding an adequate remedy in other cases for recover- 
ing possession of such property.—ALLEN Vv. WIN- 
STANDLY, Ind., 34 N. E. Rep. 699. 

44. FRAUDS, STATUTE OF — Signature of Party.—The 
fact that a contract for the sale of chattels is reduced 
to writing does not, under the statute of frauds, ren- 
der necessary the signature of the party to be charged, 
where the requirement of a writing was obviated by 
an immediate delivery of the goods sold.—DuPtvy V. 
MACLEOD, Cal., 33 Pac. Rep. 1115. 

45. FRAUDULENT CONVEYANCES — Confessions of 
Judgments.—An insolvent confessed judgments in 
favor of six creditors, three of whom were his near 
relatives. The amount of the judgments was sufficient 
to absorb the debtor’s entire estate, and within two 
weeks thereafter he made a general assignment. The 
six actions in which the judgments were confessed 
were brought at the same time and by the same attor- 
ney who had formerly been the debtor’s attorney: 
Held, that such judgments should be set aside, as cre- 
ating preferences in violation of the insoivency act.— 
HYMAN V. BARMON, Wash., 33 Pac. Rep. 1076. 


46. FRAUDULENT CONVEYANCE—Hindering Creditors. 
—A conveyance by an insolvent debtor, by deed of 
trust, for the benefit of certain creditors, the value of 
which is less than the amountofthe debts secured, is 
not void, as hindering and delaying the other credi- 
tors, by reason ofa provision allowing the trustee to 
sell the property, consisting of merchandise, in the 
regular course of trade.—BANK OF CALIFORNIA V. MAR- 
SHALL, Tex., 238. W. Rep. 246. 

47. GARNISHMENT.—The answer of a corporation, as 
garnishee in an action, stated facts showing that cer- 
tain shares of corporate stock were community prop- 
erty of defendant and his wife, and defendant’s an- 
swer denied this, and averred that the stock was the 
separate property of his wife. Held, that it was error 
to discharge the garnishee on defendant’s answer, 
without hearing evidence in support thereof.—Waco 
STATE BANK V. STEPHENSON MANUF’G Co., Tex., 2358. 
W. Rep. 234. 

48. GIFT INTER VIVOS.—Where a wife, who has made 
a donation inter vivos of all her property to her husband 
without reserving anything in the act for her subsist- 
ence, dies without having either revoked or attacked 
the donation as being motive of article 1497 of the Civ 
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Code, the right of attack does not pass to her collateral 
heirs, but dies with her.—BERNARD V. NOEL, La., 13 
South. Rep. 737. 

49. HOMESTEAD — Abandonment.—Where a married 
man removes with his family from his homestead toa 
neighboring town, to act as tax collector, and at the 
expiration of his term keeps an hotel in another city 
for several months, and latera butcher shop, he has 
abandoned his homestead.—_MATT NGLY V. BERRY, Ky., 
23S. W. Rep. 214. 

50. HUSBAND AND WIFE—Community Property.—Un- 
der Gen. St. §§ 1398, 1399, which provide that the prop- 
erty and pecuniary rights of every married woman at 
the time of her marriage and afterwards acquired, 
with the issues and profits thereof, is her separate 
property, and that all other property is community 
property, real estate bought by a wife with money 
saved by her out of funds furnished by her husband 
with which to pay household expenses is not her sepa- 
rate property, but is community property.—ABBOTT V. 
WHETHERBY, Wash., 33 Pac. Rep. 1070. 

51. HUSBAND AND WIFE—Community Property.— 
Where a married man, in whom is the record title to 
community property, conveys it, representing himself 
as unmarried, and the grantee believes such repre- 
sentation, and takes the deed in good faith, he does 
not acquire any title tothe property, if his grantor 
was at the time living with his wife, and she was 
guilty of no act or omission on which an estoppel 
could be founded.—ADAMS V. BLACK, Wash., 33 Pac. 
Rep. 1074. 

52. INTOXICATING LIQUOR—Sale—Venue—Indictment. 
—A party residing in Doddridge county sends a postal 
ecard through the mailto a licensed wholesale liquor 
dealer doing business as such in Wood county, direct 
ing a package of whisky to be sent him by express C. 
0.D. The order thus sent having been received in 
Wood county, and baving been complied with by de- 
livering the package, marked “C, O. D.,”’ addressed to 
the purchaser in Doddridge county, that under the 
circumstances the sale was made in Wood county, and 
said wholesale merchant was not liable, under indict- 
ment in Doddridge county, for retailing liquors with- 
out license in Doddridge county.—STATE V. FLANAGAN, 
W. Va., 178. E. Rep. 792. 

538. JUDICIAL NOTICE—Existence of City.—The courts 
will take judicial notice that the city of Los Angeles is 
a municipal corporation, by virtue of the several stat- 
utes organizing it into such corporation, and extend- 
ing its limits, and adding to and changing the powers 
of its oflicers.—BITUMINOUS LIME ROCK PAVING & IMP. 
Co. Vv. FULTON, Cal., 33 Pac. Rep. 1117. 

54. JUDGMENT—Decree.—A writ of possession issued 
by a Federal Court in 1879, which remained in posses- 
sion of the agent of the successful party until 1882, 
when it was plvced in the hands of adeputy marshal 
for execution, was functus oficio, and did not affect the 
rights of the parties evicted under it.—TEXAS-MEXICAN 
Ry. Co. Vv. CAHILL, Tex., 23S. W. Rep. 232. 

55. JUDGMENT—Lien.—Where a judgment is filed and 
registered in the oftice of the judge of probate, as re- 
quired by Act Feb. 28, 1887, and acts amendatory there- 
of, making the judgment in such case a lien on all de- 
fendant’s property in the county, subject to levy and 
Saleon execution, from the date of registration, the 
lien of the judgment takes precedence of a conveyance 
oflaad by defendant which was executed before, but 
not recorded until after, the judgment was registered, 
and of which the judgment creditors had no notice.— 
MOTLEY V. JONES, Ala., 18 South. Rep. 782. 

56. JusTicrk’s CouRT—Default.—Under Comp. St. div. 
1, §804, providing that the provisions of General Code 
of Civil Procedure to practice, pleading, and trial 
Shall, so far as applicable, and not in conflict with the 
provisions of the Justices’ Code, be observed in justices’ 
courts, a justice may open a default, and allow a de- 
fense to be interposed, in accordance with the provis- 
ions of Code Civil Proc. § 116.—SCHWABKE V. LISSNER, 
Mont., 33 Pac. Rep. 1012. 





57. LANDLORD AND TENANT — Conveyance of Leased 
Premises.—Where the owner and lessor of a farm con- 
veys it without reservation, he cannot recover of the 
tenant rent thereafter accruing, unless the rent has 
been assigned to him by the grantee.—WEST SHORE 
MILLS Co. v. EDWARDS, Oreg., 33 Pac. Rep. 987. 


58. LANDLORD AND TENANT — Distress for Rent.—In 
replevin by a tenant for property taken by his landlord 
on attachment for rent, the distress warrant will not 
support the landlord’s avowry of right to possession 
where the affidavit on which the warrant issued erro- 
neously states the county in which the leased property 
is located.—PATE ¥. SHANNON, Miss., 13 South. Rep. 729. 


59. LANDLORD AND TENANT—Lien for Rent.—Where a 
landlord conveys the demised premises to his wife, he 
has no claim onthe crops produced thereon for the 
rent, though he retains the rent note, since the con- 
veyance carries the note with it, as an incident, and 
the wife becomes the landlord.—.WATKINS V. DUVALL, 
Miss., 13 South. Rep. 727. 


60. LIBEL—Words Spoken as a Witness.—Where the 
defamatory words were spoken by defendant whena 
witness in a judicial proceeding, in response to an 
interrogatory by counsel, they were, under the rule 
most favorable to plaintiff, presumptively privileged; 
and, to entitle the .atter to recover, she must show 
affirmative by that they were not pertinent tothe matter 
then in progress, and that they were spoken mali- 
ciously, and with intent to defame her. — COOPER v. 
PHIPPS, Oreg., 33 Pac. Rep. 985. 

61. LOGGER’s LIEN — Notice.—Under Gen. St. § 1679, 
where the lien notice stated that the labor was per- 
formed in securing certain logs, and the evidence 
showed that it was performed in securing those logs 
and others, under asingle contract for the same per- 
son, the lien forthe entire claim could be enforced 
against the logs specified in the lien notice, though 
they had been sold by the person for whom the labor 
was performed.—PROULX V. STETSON & POST MILL Co., 
Wash., 33 Pac. Rep. 1067. 

62. MANDAMUS—Officers.—The duties to be performed 
by the judge of probate, sheriff, and clerk, under Code 
1886, § 852, requiring them to appoint three inspectors 
of election, “two of whom shall be members of oppos- 
ing political parties, if practicable,” are not purely 
ministerial, but require judicial judgment and discre- 
tion, and consideration of evidence; and therefore 
mandamus, While it lies tocompel them to act, does not 
lie to control their action.—TAYLOR Vv. KOLB, Ala., 18 
South. Rep. 779. 

63. MANDAMUS TO JUDGE — To Compel Exercise of 
Jurisdiction.—The finding of a probate judge that he is 
disqualified, because of interest, to exercise jurisdiction 
of acase, isnot conclusive, but hiscompetency may 
be tried on a petition for mandamus.—MEDLIN Y. TaY- 
LOR, Ala., 13 South. Rep. 310. 


64. MASTER AND SERVANT—Vice-principals and Fellow- 
servants.-—The conductor of a freight train, whom, by 
the rules of the company, the engineer is bound to 
obey, and who is accountablefor the conduct of the 
trainmen, is a vice-principal, and not a fellow-servant 
ofa brakeman who is injured in a collision.—ILLINOIS 
CENT. R. Co. V. SPENCE, Tenn., 23S. W. Rep. 211. 

65. MECHANIC’S LIEN—Action to Enfore.—A laborer 
is not entitled to have a mechanic’s lien declared and 
enforced against the property of his employer, where 
his petition therefor is, in substance, nothing more 
than a statement of a cause of action for money due for 
work done. — ARKANSAS RIVER LAND, RESERVOIR & 
CANAL CO. V. FLINN, Colo., 33 Pac. Rep. 1006. 


66. MECHANICS’ LIENS—Enforcement—Amendment.— 
An amendment to a mechanic's lien law which provides 
that any person holding claims under the statute shall 
give notice to the owner 10 days before filing his lien 
stating the amount of his claim, and that he looks to 
his lienfor payment, does not impair the remedy for 
enforcing a lien growingut of a contract made before 
the amendment, within Const. art. 4, § 56, prohibiting 
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any law impairing the obligation of contract by de- 
stroying or impairing the remedy for their enforcement. 
—OSBORN V. D. JOHNSON WALL PAPER CO., Ala., 13 
South. Rep. 776. : 

67. MECHANICS’ LIENS—Notice of Lis Pendens.—In an 
action to enforce a mechanic’s lien, a notice of lis pen- 
dens filed is not binding upon a person claiming an inter- 
est in the premises affected by the lien, unless he is a 
party to the action, or claims under one who was made 
a party within the life of the lien.—HOKANSON V. GUN- 
DERSON, Minn., 56 N. W. Rep. 172. 

68. MECHANICS’ LIENS—Summons—Order for Publica- 
tions.—Under Hill’s Code, § 57, relating to orders for 
service of summons by publication, which requires the 
court or judge, onthe presentation ofan affidavit as 
required by section 56, if the jurisdictional facts satis- 
factorily appear therefrom, to make an order, directing 
the publication according tothe statute, and thata 
copy of the summons and complaint be deposited in 
the post office, directed to defendant, it is not necessary 
that such order shall contain findings of the jurisdic- 
tional facts, the finding of such facts being presumed 
from the granting of the orders.—GOODALE V. COFFEE, 
Oreg., 33 Pac. Rep. 990. 

69. MECHANICS’ LIENS — Vendor of Land. — Where a 
person in possession of land under acontract of sale 
forfeits his rights under the contract by failure to 
comply with its terms, and who has furnished him 
building materials has no lien onthe land as against 
the vendor.—MENTZER V. PETERS, Wasb., 33 Pac. Rep. 
1078. 

70. MORTGAGES — Sale under Power.—Where, on de- 
fault in a mortgage, the mortgagee, under a power, 
sells the land, and becomes the purchaser, though no 
conveyance is made under the sale, it has both the 
legal and equitable title, and can recover possession, 
the mortgagor not having taken steps to redeem.— 
HAMBRICK V. NEW ENGLAND MORTGAGE SECURITY CO., 
Ala., 13 South. Rep. 778. 

71. MUNICIPAL CORPORATION — Bonds — Election. — 
Where an election to issue city bonds was held afew 
days afterthe assessment roll for the year had been 
completed, but before the items had been added up, 
the fact that the amount of proposed bonds exceeds 
the limitation of 5 per cent. of the city assessment does 
not invalidate the election, as the maxim, ‘‘id certum 
est, quod certum reddi potest,’ does not apply to such 
case ; but, if the proposed amount of bonds afterwards 
appears to exceed the limitation, the issue will be 
enjoined as tothe excess.—_SEYMOUR V. CITY OF TACOMA, 
Wash., 33 Pac. Rep. 1059. 

72. MUNICIPAL CORPORATION—Contracts—Ratification. 
—Under the provisions of a city charter providing that 
the city is not bound by any contract unless authorized 
by an ordinance, and in writing, and, by order of the 
council, signed by the city clerk or some other person 
authorized by the city, officers of the city cannot bind 
it by a contract not in writing. — ARNOTT v. CITY OF 
SPOKANE, Washb., 33 Pac. Rep. 1063. 

73. MUNICIPAL CORPORATIONS—Icy Sidewalks.—A city 
is not liable for accidents occasioned by mere slipper- 
iness caused by ice on a sidewalk, where the ice is not 
so rough or uneven or so rounded up or atsuch an 
incline as to make it an obstruction.—CALDER Vv. CITY 
OF WALLA WALLA, Wasb., 83 Pac. Rep. 1054. 

74. MUNICIPAL CORPORATION — Ordinances — Natural 
Gas. — Municipal corporations of Indiana have no 
power, at common law, to fix by ordinance the price 
at which natural gas shall be supplied to consumers.— 
LEWISVILLE NATURAL GAS CO. V. STATE, Ind., 84N. E. 
Rep. 702. 

75. MUNICIPAL CORPORATIONS—Public Improvements. 
—In a suit to restrain the collection of a street assess- 
ment, where the record shows that the council fixed a 
time for meeting to equalize such assessment, and the 
complaint does not raise the issue of a failure to give 
such notice, it will be presumed that the council gave 
the required notice of such meeting.—BARKLEY V. CITY 
OF OREGON CITY, Oreg., 33 Pac. Rep. 978. 





76. MUNICIPAL INDEBTEDNESS — Salary of Officer — 
Constitutional Law.—Const. art. 11,§ 18, which provides 
that no city shallincur any liability exceeding in any 
year the income and revenue provided for such year, 
without the assent of two-thirds of the qualified voters 
of said city, has no application to the liability of a city 
for the salary of a municipal officer, whose office has 
been created, and whose salary has been fixed, by 
statute, as such liability, in thatit is established by 
the legislature, cannot be said to be incurred by the 
city.—LEWIS V. WIDBER, Cal., 33 Pac. Rep. 1128. 


77. MUNICIPAL CORPORATION—Street Improvements. 
—Under a statute making the passage of a resolution 
of intention the first step to be taken by a town or city 
in obtaining jurisdiction to let a contract for the im- 
provement of a street, to be paid for by assessment on 
abutting property, such resolution giving jurisdiction 
to make only those improvements described therein, 
a resolution of intention to order astreet macadamized 
gives no authority to include in the contract a provis- 
ion for rock gutter ways.—PARTRIDGE V. LUCAS, Cal., 
33 Pac. Rep. 1082. 


78. MUNICIPAL CORPORATIONS—Street Improve:nents— 
Assessments.—W here a contractor for street improve- 
ments, who isto be paid by assessments of benefits, 
abandons the contract before it is completed because 
the assessments made were illegal, he is not entitled 
to any warrant or assessment thereunder.—CONNOLLY 
v. CITY AND COUNTY OF SAN FRANCISCO, Cal., 33 Pac. 
Rep. 1109. 


79. MUNICIPAL CORPORATION—Street Improvements— 
Assessments. — A demand on an abutting property 
owner for payment of an assessment may be made by 
a contractor who has assigned the contract as security 
for a loan, since the title is in the contractor.—FOLEY 
Vv. BULLARD, Cal., 33 Pac. Rep. 1081. 

80. MUNICIPAL ORDINANCES—Publication.—St. Okla, 
ch. 16, art. 1, § 22, cl. 18, providing that every ordi- 
nance of a town shall be published in a newspaper at 
least five days before it shall take effect, must be com- 
plied with, or an ordinance is of no force, though it 
had been properly adopted by the village out of which 
the town was incorporated.—TOWN OF STILLWATER V. 
Moor, Okla., 33 Pac. Rep. 1024. 

81. MUTUAL BENEFIT INSURANCE.—A provision in a 
benefit certificate, that it shall be payable only on its 
surrender, is waived where the benefit society refuses 
to pay solely on the grounds of non-payment of assess- 
ments, and that another beneficiary had been substi- 
tuted.—HIMMELIEN V. SUPREME COUNCIL AMERICAN 
LEGION OF HONOR, Cal., 33 Pac. Rep. 1130. 

82. NEGOTIABLE INSTRUMENTS—Stipulations for At- 
torney’s Fee.—A provision in a promissory note for 
the payment of an attorney’s fee in case an action 
should be brought on the note does not affect its nego- 
tiability—-SECOND NAT. BANK OF COLFAX V. ANGLIN, 
Wash., 33 Pac. Rep. 1056. 

83. OFFICE AND OFFICERS—County Commissioners.— 
The fourteenth section of article 16 of the constitution 
of 1885, providing that all State, county, and municipal 
officers shall continue in office after the expiration of 
their official terms until their successors are duly qual- 
ified, is not a limitation upon the power of the gov- 
ernor to fill vacancies. Its purpose is to prevent an 
hiatus in government until the appointing power acts, 
and the appointee qualifies, wherever there is a va- 
cancy, and an incumbent of a former term to hold 
over until such qualification.—STATE v. MURPHY, Fla., 
13 South. Rep. 705. 

84. PARTNERSHIP — Business Conducted in Name of 
One Partner.—Where one member of a firm transacts 
the business in his own name, and there is no sign dis- 
played at the place of business, disclosing the fact 
that another person has an interest therein, a bona fide 
transfer of the property acquired in such business, by 
the member transacting it, in payment of his individ- 
ual debt, is valid, as against the creditors of the firm. 
—HOwWE V. KERR, Miss., 13 South. Rep. 730. 
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%. PARTNERSHIP—Death of Partner.—Where, after 
the death of a member of a firm, the other partner 
continues the business in the firm name, it is the indi- 
vidual business of such partner; and, though he is lia- 
ble to account to the representatives of his deceased 
partner for firm assets which remained in the business, 
a credit represented by a note taken by him in the firm 
name, in payment for the stock, is subject to garnish- 
ment for his individual debts.—BRENNER V. HIRSHE, 
Miss., 13 South. Rep. 630. 

86. PARTNERSHIP—Dissolution— Accounting.—Where 
one partner forcibly expels the other, and assumes 
control of and continues to carry on the business 
himself, he must account to the latter for the profits 
up to the time of a lawful dissolution, or to the expir- 
ation of the term, and also for the property of the firm 
or its proceeds.—HANNAMAN V. KARRICK, Utab 33 Pac. 
Rep. 1039. 


87. PLFADING—Amendment after Appeal and Rever- 
sal.—Under the provisions of Gen. St. 1878, ch. 66, § 124, 
atrial court, inthe exercise of its proper discretion, 
may allow pleadings to be amended so as to raise new 
issues after the cause has been dispoged of in this court 
on findings of fact and conclusions of law, and, as a nec- 
essary result of its power to permit such amendments, 
may grant a new trial. The courtshould act with great 
caution, however, on such applications.—BURKE V. 
BALDWIN, Minn., 56 N. W. Rep. 173. 

88. PLEADINGS—Findings as to Matters not in Issue.— 
In an action for services as an attorney between cer- 
tain dates, a finding of damages for defendant because 
of negligent advice given defendant at atime prior 
ther: to must be disregarded, such negligence not hav- 
ing been pleaded.—PERKINS V. WEST COAST LUMBER 
Co., Cal., 33 Pac. Rep. 1118. 

89. PLepGE—Sale—Delivery.—When, atthe time ofa 
sale or transfer, personal property is in the hands of 
one who has alien upon it, notice to him of such sale 
or transfer is sufficient to constitute a delivery, as 
against subsequent attaching creditors.—FRIEBERG V. 
BoruM, Minn., 56N. W. Rep. 175. 

9. PLEDGE OF STOCK—Corporation—Estoppel.—One 
who pledges stock is not thereby estopped to assert his 
claims against the corporation for money owing him, 
and therefore his assignee for the benefit of creditors 
can enforce such claims, though it render the stock 
worthless.—JANNEY V. MERCHANTS’ & PLANTERS’ NAT. 
BANK, Ala., 18 South. Rep. 761. 


9]. ProcEss—Service.—Where a summons has been 
returned, it is functus officio, and subsequent service on 
defendant of a copy made by plaintiff from the files of 
the court is a nullity.—FANNING V. FOLEY, Cal., 38 Pac. 
Rep. 1098. 


92. PROHIBITION—Actions to Recover Realty.—Under 
the constitutional provision that actions for the recov- 
ery of real estate shall be commenced in the county in 
which it is situated, a writ of prohibition will issue to 
a court entertaining such an action, for real estate out- 
side the county, though an accounting is also asked as 
tothe rents and profits; and though various proceed- 
ings had been had in the action, without any question 
as tothe jurisdiction of the court.—GRANGERS’ BANK V. 
SUPERIOR Court, Cal., 38 Pac. Rep. 1095. 


98. PUBLIC LANDS — Duplicate Certificate.—A dupli- 
cate land certificate, issued in place of one which 
never had any existence, confers no rights.—TEXas 
LanD & MorTG. Cu. V. STATE, Tex., 23S. W. Rep. 258. 


94. QUIETING TITLE—lossession.—Mere possession of 
land within the limits of a grant to arailroad company, 
which had complied with the terms of the grant, but 
had not received a patent from the United States, will 
not enable such person to maintain an action to quiet 
title against the railroad company, where he does not 
show that he was qualified to take land underthe pre- 
emption or homestead laws, or that he settled on it 
with the intention of filing a pre-emption or home- 
Stead claim.—CHARLTON V, SOUTHERN Pac. R. Co., Cal., 
8 Pac. Rep. 1119, 





9%. QUIETING TITLE—Tax Titles.—A conveyance from 
the State is no evidence of a tax title, without a show- 
ing that there had been a sale of the Jand to the State 
for taxes.—BENNETT V. CHAFFE, Miss., 18 South. Rep. 
781. 


96. RAILROAD COMPANY—Injury to Person—Licensee— 
Negligence.—In an action against a switching com- 
pany for injuries received by a person while walking 
on its track, it appeared that persons were accustomed 
to walk on the track, and that this had been done to 
such an extent that between the rails near where 
plaintiff was injured there was a path worn by pedes- 
trians, while the ground on either side was so incum- ' 
bered as to make it inconvenient to walk outside the 
track: Held, that the question whether defendant 
licensed the public to walk on the track, or acquiesced 
in such use thereof, was for the jury.—JOHNSON Vv. 
LAKE SUPERIOR TERMINAL & TRANSFER RY. Co., Wis., 56 
N. W. Rep. 161. 


97. RAILROAD COMPANY — License by Landowner.— 
Where a landowner and a railroad company stipulate 
that the latter may build its road across his land, and, 
when completed, that it will pay him the damages oc- 
casioned, the parties thereby dispense with the writ of 
ad quod damnum, and agree that the damages shall be 
ascertained by mutual stipulation; and the landowner 
need not resort to the statutory proceeding, in case of 
failure of sueh company or its successor to pay the dam- 
ages, but may enforce payment by the latter by an 
equitable action for that purpose.—CuIcaGo & I. COAL 
Ry. Co. v. HALL, Ind., 34 N. E. Rep. 704. 


98. RAILROAD COMPANY— Negligence—Crossing—Evi- 
dence.—In an action against a railroad company for 
injuries received at a crossing, it appeared that plaint- 
iff stopped his wagon 60 feet west of the crossing, and 
looked and listened, and, not perceiving any train, 
drove on, and after crossing a side track was struck by 
an engine on the main track, approaching from 
the south. The buildings west of the track were such 
as to obstruct a view of approaching trains from any 
point within 90 feet west of the track till within 12 feet 
thereof. A box car stood on the side track, four feet 
south of the center of the street, which prevented 
plaintiff's seeing or hearing the train, and it was found 
that in so placing the car, andin not giving proper 
signals, defendant was negligent: Held, that the ques- 
tion whether plaintiff exercised ordinary care in failing 
to stop just before reaching the track was for the jury. 
—CINCINNATI,I., ST. L. & C. Ry. Co. Vv. GRaMES, Ind., 
34.N. E. Rep. 714. 


99. RAILROAD COMPANY—Street Railway—Estoppel.— 
A street railway company, with authority under an 
ordinance to lay its track on certain streets, laid part 
of it on another street, with the knowledge of all the 
city officials, and without objection, and under the 
directions of the superintendent of streets. The line 
was operated over the street for more than two years, 
without objection, and taxes were levied and collected 
on the property; Held, that the city was estopped to 
claim that the right to maintain the track on the street 
was not authorized by it, where the city merely desired 
to give the right to another company.—SPOKANE ST. 
Ry. Co. v. Crry OF SPOKANE FALLS, Wash., 33 Pac. Rep. 
1073. 


100. REAL-ESTATE BROKERS—Comunissions.—W bere a 
broker is employed to sell land for cash only he is not 
entitled to commissions on procuring a person who 
agrees to take the land, having already resold it to 
third persons, who are to pay half cash and give notes 
for the balance, it being the intention of such first pur- 
chaser to immediately negotiate the notes given by 
the second purchasers, and with the money thus ob- 
tained comply with the requirement of ‘‘all cash.”’— 
O’BRIEN Vv. GILLILAND, Tex., 23 8. W. Rep. 244. 


101, REAL ESTATE BROKERS—Right to Commissions.— 
A real-estate broker, having land to sell, made an oral 
contract with aperson able to purchase, whereby the 
person agreed to purchase, and made a deposit with 
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him as part payment, to be returned if title was de- 
fective. The broker, without naming the purchaser, 
wrote the owner’s agent that he had sold the land, 
specifying the terms, and the agent replied that he ap- 
proved the sale. The customer objected to the title, 
and refused to complete the purchase: Held, that the 
broker was not entitled to his commissions, as having 
found a purchaser, it being necessary either that he 
introduce the customer to the owner, or that he take a 
binding contract from him.—GUNN V. BANK OF CALI- 
FORNIA, Cal., 33 Pac. Rep. 1105. 

102. REFERENCE—Waiver of Ubjections. — Though a 
court make an order of reference to take testimony 
without consent of the parties, which it was authorized 
to make only with their consent, still, they having 
appeared before the referee without objection, and 
never having objected to the order before appeal was 
taken to the Supreme Court, objection will be held to 
have been waived tothe reference.—SHAIN v. PETER- 
SEN, Cal., 33 Pac. Rep. 1085. 

103. REFORMATION — Contract of Lease.—A covenant 
in a contract of lease, guarantying possession of the 
premises forthe term of the lease, intentionally in- 
serted, will not be reformed so as to be conditional on 
the premises not being redeemed from a mortgage 
foreclosure, in the absence of clear and satisfactory 
proof that such was the intention of the parties. — 
TYSON V. CHESTNUT, Ala., 13 South. Rep. 763. 

104. RES JUDICATA—Action on Note.—Where defend- 
antina suiton one of aseries of notes given for the 
purchase price of land defeats recovery under a plea 
of failure of consideration, he is preeluded from making 
the same defense in a subsequent action on other notes 
of the series.—HOOVER V. KILANDER, Ind., 34 N. E. Rep. 
697. 

105. RES JUDICATA—Effect of Appeal.—An appeal from 
a final judgment does not affectthe forceof the judg- 
ment as res judicata, and as a bar to another action.— 
SMITH V. SCHREINER, Wis., 56 N. W. Rep. 160. 

106. SALE—Implied Warranty.—Plaintiff and H, one 
of the defendants, entered into a written contract 
whereby the former agreed to furnish and the latter to 
receive a certain quantity of bricks, ata stipulated 
price per thousand, ‘‘of the grade known as ‘common 
brick,’” all to be “uf good quality, and equal to sample 
sent.” There was no finding of the court in reference 
tothe sample: Held, disregarding this omission in the 
findings, that there was no implied warranty in the 
sale that the bricks to be furnished should be reason- 
ably fit for the purpose for which they were purchased, 
of which purpose plaintiff was advised. — WISCONSIN 
RED PRESSED -BRICK CO. v. HOOD, Minn., 56 N. W. Rep. 
165. 

107. SPECIFIC PERFORMANCE,—?2 Hill’s Code, p. 457, ch. 
18, providing how specific performance of contracts of 
deceased persons may be enforced, but not declaring 
such remedy exclusive, does not affect the inherent 
jurisdiction of equity, and a suit for specific perform- 
ance of a contract of a decedent may be brought either 
under the statute or according to the practice of courts 
of equity. — CHURCH OF CHRIST OF PALOUSE CITY V. 
BEACH, Wash., 3% Pac. Rep. 1053. 

108. SPECIFIC PERFORMANCE—Description of Property. 
—An agreement stated that the parties of the first fart, 
on confirmation of thetitle toa designated rancho, 
would convey tothe parties of the second part ‘‘the 
land within the limits of said rancho, and in the 
occupation of each of said parties on the first 
day of July, 1881, in severalty, at the rate of $1.25 
per acre: provided, that coal lands, and also lands 
within amile of the bay or landing known asthe ‘E 
Landing,’ are not included in this agreement:” Held, 
that the description of the land was sufficient to with- 
stand a dewurrer in an action for specific performance, 
as it did not appear on the face of the agreement that the 
exact loc ition and particular boundaries of the land 
intended could not be shown by parol evidence. — 
TOWLE V. CARMELO LAND & COAL Co., Cal., 33 Pac, Rep. 
1126. 





109, TRUSTS—Discretion of Trustees.—Where a testa- 
tor devises property in trust, and directs the payment 
of the income to the beneficiary, and also that the 
trustees may, at any time, in their discretion, discon- 
tinue the payment of the income, and apply the same 
as they deem best for the beneficiary’s support, the 
beneficiary does not have an absolute right to the 
income which he can alienate in advance of its payment 
to him.—WEMYSSs V. WHITE, Mass., 84 N. E. Rep. 718. 

110. VENDOR AND PURCHASER—Innocent Purchaser.— 
W here a person purchases land from the holder of the 
legal title for a grossly inadequate consideration, 
without actual notice of the equities of the true owners, 
and agrees to accept a quitclaim deed from his vendor, 
he is not an innocent purchaser, and will not be pro- 
tected, because his deed, which both he and his grantor 
believed atthe time was in effect a quitclaim, was in 
fact in form a conveyance with special warranty.— 
TATE V. KRAMER, Tex., 238. W. Rep. 255. 

111. VENDOR’s LIEN—Notice.—In an action to enforce 
a vendor’s lien the fact that the complaint states that 
the lien exists forthe whole amount ofa note, while 
the evidence shows that it is for only part thereof, is 
not ground for denying its enforcement for the part 
established; there being no variance between the 
pleading and proof, but merely a failure to establish 
the whole of the cause. — BERGMAN V. BLACKWELL, 
Tex., 23S. W. Rep. 243. 

112. VENDOR’S LIEN—Notice. — A vendor cannot en 
force alien forthe purchase money as against a pur 
chaser from the vendee in possession, who takes a 
conveyance and pays the consideration without notice 
of the lien or knowledge of facts that would put him 
on inquiry.—JONES Vv. GATES, Oreg., 33 Pac. Rep. 989. 

1138. WATER COURSES—Milldam — Injunction.—Where 
the owner of a dam across a stream does not pen back 
the water to a greater extent than is necessary €or the 
operations of his mill, nor pollute or divert the water, 
it is error, in an action against him by a junior propri- 
etor of the dam below his, to perpetually enjoin him 
from entirely cutting off or diminishing the natura) 
flow of the stream so that plaintiff shall not, at all 
times, have a reasonable supply of water therefrom.— 
MUMPOWER V. CITY OF BRISTOL, Va., 175. E. Rep. 853. 

114. WATERS—Riparian Rights—Estoppel.—The terri 
torial legislature’s charter of Seattle, § 11 (Sess. Laws, 
1885-86, p. 248), empowers the city to survey and estab- 
lish blocks and streets, to alter the same, and condemn 
land therefor, and to authorize the laying of railway 
tracks on streets, alleys, and public places. Section 26 
empowers the city to build and regulate wharves and 
piers, at the foot of any street ending on the shore, 
and to prescribe the limits for extending wharves into 
the water within the city limits, as defined by section 
1. Code 1881, §§ 2458, 2459, empower railroads to acquire 
rights of way in such public places as may be necessary 
or convenient. The city having granted a railroad right 
of way over tide lands on its water front: Held, that 
it was estopped, as against the road, to contend that 
its grant infringed the rights of the unborn State.— 
City OF SEATTLE Vv. COLUMBIA &P. S. R. Co., Wash., 
33 Pac. Rep. 1048. 

115. W1L~ts—Construction.—A holographic will, made 
ayear before death, provided ‘‘that, inthe event of 
my death, my wife, , Shall be the sole controller 
of all my real estate, my personal property, any stock 
or bonds which are assigned to me, or will be by rea- 
son of paying up this unpaid installment, All and 
everything now under the name” of four specified 
firms, ‘‘and everything which I now possess without 
distinction. I make my wife sole controller just the 
same a3 if I was alive. Out of this all just debts shall 
be paid out of the undivided part of all property now 
in the different above-mentioned firms.” At testator’s 
death he had four minor children, and one was born 
after his decease: Held, that the wife was simply con- 
stituted executrix and trustee, and that the property 
passed to testator’s heirs inthe manner directed by 
law incases of intestacy.—WOLFFE V. LOEB, Ala., 18 
South. Rep. 744. 
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retransferred to Kern or Blumer & Co., and they had, 
at the request of the company, made another transfer 
to MeCloskey.”’ 

It seems to me there was stronger ground for hold- 
ing the warehouse company liable in the case from 
which the quotation has been made than there is for 
holding the defendant in the present case liable. 
Here it is not pretended thatthere was any fraudu- 
lent conduct on the part of the defendant. There that 
claim was made, and it constituted the ground of the 
dissenting opinion of two of the justices of the court. 
Ifthe holding of the stock as pledgee rendered the 
warehouse company liable under the statute, it could 
not have relieved itself of that liability by causing the 
stock to be placed upon the books of the bank, and a 
certificate therefor to be issued in the name of one of 
its irresponsible employees; for the same case declares 
it to be well settled that a liability incurred cannot be 


‘so avoided. The warehouse company was without 


any liability, because, being pledgee only, it was not 
the real owner of the stock, and it was not liable as 
the apparent owner because it did not appear upon 
the records of the bank as such apparent owner; and 
hence no one could have been niisled by its acts. 

Applying this reasoning to the case at bar, the de- 
fendant bank must be held not liable. If, as held in 
Anderson v. Warehouse Co.,a pledgee is not liable be- 
cause not the real owner of the stock, it is manifest 
that the record of the truth upon the books and cer- 
tificate of the bank that the stock is held in pledge 
cannot render such pledgee liable. Any and every 
person dealing with the bank is thereby apprised that 
the pledgee only holdsthe stock as security for some 
debt or obligation, and that the real owner of it is the 
pledger, to whom he must look for the statutory lia- 
bility. 





NEGOTIABLE INSTRUMENT — PROMISSORY 
Nore—PayABLE WITH ExcHANGE.—The Su- 
preme Court of Minnesota in Hastings v. 
Thompson, 55 N. W. Rep. 968, decide that 
the fact that an instrument for the pay- 
ment of a specific sum of money is made pay- 
able with current exchange at a place other 
than the place of payment does not prevent 
its being a promissory note. Mitchell, J., 
Says: 

The only point raised on this appeal is whether. the 
instruments sued on are promissory notes, for, if they 
are, they are unquestionably negotiable under the 
law merchant. They are promises to pay specified 
sums of money in St. Paul, ‘with current exchange on 
New York city;” and the only question is whether 
this provision as to exchange renders the sums re- 
quired to discharge them uncertain, within the 
meaning of the familiar rule that one of the es- 
sential qualities of a promissory note is that the 
amount to be paid must be fixed and certain, and not 
contingent. In the definitions of a promissory note or 
bill of exchange it is generally, if not always, stated 
that the amount necessary to discharge it must be as- 
certainable from the face of the paper itself, without 
having to refer to any extrinsic evidence. Construing 
this definition literally, it must be admitted that the 
instruments in question do not strictly fall within it, 
for, of course, extrinsic evidence must be resorted te 
im order to ascertain the rate of exchange at a given 
time between two places. Upon examination of the 
Teports and text-books it is surprising how little di- 








rect authority of any value is to be found as to the ef- 
fect of the addition of such a provision to an instru- 
ment for the payment of money. Daniel, Randolph 
and Tiedeman state in general that such a provision 
does not affect the commercial or negotiable character 
of the paper, but none of them discuss it at any length, 
and all of them treat of the question us if it only went 
to the negotiability of the instruments, whereas the 
real question lies back of that, and is whether they 
are prowissory notes or bills of exchange at all. Tied. 
Com. Paper, § 28a; Rand. Com. Paper, § 200; Daniel, 
Neg. Inst. § 54. We have found no English case di- 
rectly in point, and none bearing on the question, ex- 
cept Pollard y. Harries, 3 Bos. & P. 335, where such 
an instrument was declared on as a promissory note. 
If the question was authoritatively settled in the lead- 
ing commercial States of the Union or in the federal 
courts, we would be inclined, for the sake of uniform- 
ity, to follow their decisions; but we have been unable 
to find that the Supreme Court of the United States 
or of either Massachusetts, New York, or Pennsyl- 
vania, has ever passed upon the question. The only 
eases, State, federal or colonial, which we have found 
which may be considered as having passed on the 
question, are the following, which -may be classified 
thus: That such instruments are not promissory 
notes: Lowe v. Bliss, 24 Ill. 168; Read v. McNulty, 12 
Rich. Law, 445; Bank v. Strother, 28 S. C. 504,6S. E. 
Rep. 313; Palmer vy. Fahnestock, 9 U. C. C. P. 172; 
Saxton v. Stevenson, 23 U. C. C. P. 503; Bank v. New- 
kirk, 2 Miles, 442; Bank v. Bynum, 84 N. C. 24; Rus- 
sell v. Russell, 1 MacArthur, 263; Fitzharris v. Leg- 
gatt, 10 Mo. App. 529; Hughitt v. Johnson, 28 Fed. 
Rep. 865; Bank v. McMahon, 38 Fed. Rep. 2838. That 
such instruments are promissory notes: Smith v. 
Kendall, 9 Mich. 242; Johnson v. Frisbie, 15 Mich. 286; 
Leggett v. Jones, 10 Wis. 35; Morgan v. Edwards, 53 
Wis. 599,11 N. W. Rep. 21; Bradley v. Lill, 4 Biss. 473. 
In very few of these cases is the question discussed at 
any length, or considered on principle. Some of them 
were decided by courts of inferior jurisdiction, and in 
others the remarks of the court were obiter. Many 
of those which hold that such instruments are not 
promissory notes rest, without discussion upon a 
strict literal construction of the rule that the sum to 
be paid must appear from the face of the paper with- 
out resort to extrinsic evidence. About the only cases 
where the question is discussed at any length upon 
principle or authority are Smith v. Kendall, Bradley 
v. Lill, Morgan v. Edwards, and Bank v. McMahon. 
In view of this state of the decisions, while in mere 
numbers the decided weight of authority may be in 
favor of the contention of the defendant, we feel at 
liberty to decide the question in the way we deem 
most in accordance with principle and business usages, 
and in accordauce with the rule which, in view of 
such usages, the leading courts of the country are 
most likely to finally settle down upon. The follow- 
ing are, in brief, the considerations which have led 
us to the conclusion that such instruments ought to be 
held to be promissory notes under the law merchant. 
1. The reason and purpose of the rule that the sum 
to be paid must be certain is that the parties to the 
instrument may know the amount necessary to dis- 
charge it, without investigating facts not within the 
general knowledge of every one, and which may be 
subject to more or less uncertainty, or more or less 
under the influence or control of one or other of the 
parties to the instrument. The provision for the pay- 
ment of the current rate of exchange between the 
place of payment and some other place is not within 


‘ the reason of this rule, or subject to the evils or in- 


372 CENTRAL LAW JOURNAL. 


No. 19 








conveniences which it was designed to prevent. While 
the rate of exchange is not always the same, and 
while it is technically true that resort must be had to 
extrinsic evidence to ascertain what it is, yet the cur- 
rent rate of exchange between two places at a particu- 
lar date is a matter of common commercial knowledge, 
or at least easily ascertainable by any one, so that the 
parties can always, without difficulty, ascertain the 
exact amount necessary to discharge the paper. It 
seems to us that withinthe spirit of the rule requiring 
precision in the amount to be paid a provision for the 
payment of the current rate of exchange in addition 
to the principal amount named does not introduce 
such an element of uncertainty as deprives the instru- 
ment of the essential qualities of a promissory note. 
A provision for the payment of exchange is very dif- 
ferent from one for the payment of reasonable at- 
torneys’ fees in case of suit, as in Jones v. Radatz, 27 
Minn. 240, 6 N. W. Rep. 800. The latter introduces an 
element of uncertainty very different both in kind and 
degree from that introduced by the former. Not only 
is the amount of the attorneys’ fees incapable of either 
easy or definite ascertainment, but the amount of it is 
more or less under the control of the holder of the in- 
strument. Moreover, such a provision has never been 
considered in business circles as properly ancillary or 
incidental to commercial paper, or any part of its legi- 
timate “luggage.” 


2. The lawymerchant, including the law of negoti- 
able paper, is founded upon, and is the creature of, 
commercial usage and custom. Custom and usage 
have really made the law, and courts, in their decis- 
ions, merely declare it. The law of negotiable paper 
is not only founded on commercial usage, but is de- 
signed to be in aid of trade and commerce. Its rules 
should, therefore, be construed with general business 
usages, and as far as possible, with the common un- 
derstanding in commercial circles. This was the very 
purpose of the statute of Anne placing promissory 
notes on the same footing as bills of exchange, and 
thus setting at rest a question upon which there had 
been some difference of opinion in the courts. Now, 
we think we are safe in saying, and justified in taking 
notice of the fact, that if bankers or other business 
men accustomed to dealing in commercial paper were 
asked whether such an instrument is a promissory 
note, and whether they would deal with it as nego- 
tiable paper, the answers would, in almost every in 
stance, be unhesitatingly in the affirmative. We have 
no doubt but that this is the way in which such paper 
is generally looked upon and treated in commercial 
and other business circles; and, if so, the court should, 
as far as possible, make their decisions to conform to 
this general custom and understanding. We recog- 
nize the importance of simplicity and certainty in the 
terms and conditions of commercial paper; and ap- 
preciate the objections to permitting it to be loaded 
down with unnecessary “luggage” but we cannot see, 
under all the circumstances, and especially in view of 
what we believe to be the commercial usage, that any 
practical evil will result from permitting the addition 
of such a provision for the payment of current ex- 
change on the principal amount. Nor are we dis- 
posed, as arule, to extend the quality of negotiable 
paper to contracts for the payment of money beyond 
the strict limits of the already established rules of 
law; but to exclude from that category paper like 
that under consideration would be to exclude the 
very class of paper which ought to be held negotiable, 
if any promissory notes ought to be so held—paper 
given and taken in commercial transactions, properly 





so called; for rarely, if ever, would a provision for 
exchange be incorporated in any other. 





HusBanD AND Wire—EstTaTe BY ENTIRE- 
Tres — Divorce — Errect.—The Supreme 
Court of Tennessee decides in the case of 
Hopson v. Fowlkes, 23S. W. Rep. 55, that 
where land is owned by husband and wife by 
entireties and they are afterwards divorced, 
they thereby become tenants in common and 
the entire estate does not vest in the survivor 
of them by right of survivorship and that 
where after they are divorced, the land is 
sold on execution against the husband and 
the purchasers take immediate possession and 
hold and occupy the same adversely fora 
period of more than seven years an action of 
ejectment by the wife and her second husband 
against such purchaser is barred by the stat- 
ute of limitations, though it was commenced 
within two years after the death of such di- 
vorced husband since the statute runs from 
the date of such sale and possession and not 
from the death of the husband. Upon the 
main question McAlister, J., says: 

It is insisted on behalf of complainant Mary E that 
the defendants, by virtue of their purchase, only 
acquired such interest as her former husband, James 
Wilson, had in this land, and that, the said James 
Wilson having died on the 8th November, 1886, the 
said Mary E then became entitled to the whole estate 
by right of survivorship. It has already been men- 
tioned that the said Mary E was divorced from her 
former husband, the said James Wilson, on the 30th 
October, 1860, but her counsel insist that this divorce 
did not change the nature of her estate in this land, 
which she still continued to hold by the entirety with 
the said James Wilson, with the contingent right to 
the whole estate in the event she survived him. Itis 
insisted that her right of possession and the devolu- 
tion of the title did not accrue until the death of the 
said James Wilson, and that she is not affected by the 
lapse of time, and the statute of limitations. It will 
be remembered that the decree of divorce was pro- 
nounced on the 30th October, 1860, which was prior to 
the purchase by the defendants at the chancery sale, 
which occurred on the 24th January, 1861. What, 
then, was the effect of the divorce upon the tenure of 
complainants’ title to this land. In the case of Harrer 
v. Wallner, 80 Ill. 197, the Supreme Court of Illinois 
had occasion to consider the question now before us. 
Judge Walker, in delivering the opinion of the court, 
said: ‘““Now this estate by the entireties is peculiar. 
The possession of one is the possession of both. The 
estate is joint for life, and descends to or vests in the 
survivor absolutely and in fee, and, by the destruction 
of the estate of one, it inuresto the other. Neither 
can have partition, nor can either sell the estate 80 
as to affect the rights of the other; and, when their 
rights to the property are invaded, a suit for a recov- 
ery, for the injury, or for the property must be joint, 
because the property and the right to its enjoyment 
are joint during coverture. Then appellee could not 
sue for and recover any interest in the land without 
joining her husband in the action until the coverture 
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ceased. It is unlike tenants in?common, where either 
may sue and recover for an injury to the property, 
and may use the names of his cotenants. What effect, 
then, did the granting of the divorce have on this 
estate, or the rights of the parties therein? The rela- 
tion of husband and wife was thereby terminated, 
and with it all marital duties. Their interest and 
duties from thenceforth, as related to each other, were 
as though they never existed. The estate by the 
entireties is essentially a joint estate, although it 
differs in one or two particulars therefrom. The 
power to hold jointly arose from the fact that they 
were married when the conveyance was made. Had 
the marriage not existed, the parties ‘would have 
taken as tenants incommon. It was that circumstance, 
and that alone, which gave to them the joint life estate 
and the right to joint possession. When the very 
thing which by operation of law gave them a joint 
estate was destroyed by operation of the same law, 
the joint estate ceased, and they then became vested 
with an estate as tenants in common. They by 
that act, and operation of law flowing from it, are 
not jointly entitled to possession, but, the unity of 
title and the unity of estate no longer existing with 
the incidental right of joint possession, it inevitably 
follows that they then become tenants in common. 
The termination of the marriage relation having 
wrought a change in the rights of the parties in the 
estate, the courts should rather hold that the change 
is broad enough to convert it into an estate in com- 
mon, than to hold that whatever change was made it 
left the right of survivorship. But, on principle, we 
are satisfied the decree of divorce had the effect to 
make them tenants incommon, and that appellees 
thereby became entitled to partition.”’ See, also 
Bish. Mar. & Div. § 716; Freem. Coten. § 76. We are 
not without authority on the question in this State. 
In the case of Ames v. Norman, 4 Sneed, 682, it ap- 
peared that Ames and wife were seised of an estate 
in the land by entireties. Said land was sold at 
execution sale in satisfaction of judgment against the 
husband, and the defendant Norman, as a creditor of 
Mrs. Ames, afterwards redeemed the land from the 
purchaser at said sale. After Norman’s rights had 
become vested, the wife of Ames, the original judg- 
ment debtor, procured adivorce, and the question 
was whether the interest or title of the purchaser at 
execution sale was subject to be divested or in any 
way affected by asubsequent divorce a@ vinculo matri- 
monie to the wife. It was held that the subsequent 
divorce had no effect whatever upon the rights of 
such purchaser. It was held that the defendant, by 
his purchase, became invested with the right of the 
husband as it existed at the time of the sale; that is, a 
right to occupy and enjoy the profits of the land as 
owner during the joint lives of the husband and wife, 
subject to the contingency that if the complainant 
survives her former husband his estate will then 
terminate, but if the husband survives he will become 
absolute owner of the whole estate. 


The case at bar is to be differentiated from the case 
of Ames v. Norman in this important particular; that 
inthe present case it appears that the wife was di- 
voreed prior to the date of defendant’s purchase and 
possession. At that date the wife’s status was that of 
feme sole, and her estate in this land had, by operation 
oflaw, been changed from one by the entirety toa 
tenant in common. That Judge McKinney, who de- 
livered the opinion of the court in Ames vy. Norman, 
recognized this distinction is apparent from the 
following language. We quote from his opinion, viz: 





‘As one of the necessary results of the unity of person 
in husband and wife, it has always been held that 
where an estate is conveyed or devised to them jointly 
they do not take in joint tenancy. Constituting one 
legal person, they cannot be vested with separate or 
separable interests. They are said, therefore, to take 
by entireties, that is, each of them is seised of the 
whole estate, and neither ofa part. Ifthe rights of 
husband and wife in relation to an estate held by 
entireties are not altered by the decree declaring the 
divorce, what becomes of the joint estate? What are 
their respective rights in the future in regard to it? 
They are no longer one legal person; the law itself has 
made them twaia. They are no longer capable of 
holding by entireties. The relation upon which that 
tenancy depends has been destroyed. The one legal 
person has been resolved by judgment of law into two 
distinct individual persons, having in the future no 
relation to each other; and with this change of their 
relation must necessarily follow a corresponding 
change of the tenancy dependent upon the previous 
relation. As they cannot longer hold by a joint sei- 
sure, they must hold by moieties. The law, in de- 
stroying the unity of person between them, has, by 
necessary consequence, destroyed the unity of seisin 
in respect to their joint estate, for, independent of the 
matrimonial union, this tenancy cannot exist.” 

We think these principles are conclusive of this case 





CriminaL Evipence— Larceny — OTHER 
Tuerts.—The general proposition that the 
charge upon which a defendant is being tried 
cannot be supported by proof of his having 
committed other offenses is carried by the 
Supreme Court of Vermont in the case of 
State v. Kelley, 27 Atl. Rep. 203, to the ex- 
tent of the holding that on a trial for larceny, 
evidence of an accomplice that after the re- 
turn of himself and defendant to the latter’s 
home with the stolen goods they went out the 
same night and stole other goods is inadmis- 
sible. Munson, J., says after stating the 
general rule: 


But evidence which legitimately tends to support 
the charge is not to be excluded on the ground that it 
will show other offenses. 1 Whart. Crim. Law, § 649; 
Com. v. Choate, 105 Mass. 451. The numerous cases 
in which evidence of this nature has been received 
have been classified with more or less particularity by 
different text writers. Steph. Dig. Ev. arts. 11, 12; 1 
Green]. Ev. § 53, note; 1 Bish. Crim. Proc. §§ 1125- 
1129; Strong v. State, 44 Amer. Rep. 299, note. Evi- 
dence tending to show that the respondent has been 
guilty of other like offenses is received in cases where 
it is necessary to prove a knowledge of the character 
of the thingin respect of which the act was done. 
Thus, upon the trial of one charged with passing 
counterfeit money, it may be shown that he has upon 
other occasions passed money of that character. Reg. 
v. Forster, Dears. Cr. Cas. 456; Com. v. Bigelow, 8 
Metc. (Mass.) 235. See Wood vy. U.S., 16 Pet. 342. 
So, on an indictment for receiving stolen goods, it 
may be shown that the respondent has at different 
times received from the same individual other goods 
known to have been stolen from the same peison or 
place. Rex. v. Dunn, 1 Moody, Cr. Cas. 146; Copper- 
man vy. People, 56 N. Y. 591. Evidence of this de- 
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scription has also been received to establish the felon- 
ious use of certain destructive agencies, which may 
be so obscurely employed as to leave their results 
naturally referable to accident. Thus, upon the 
charge of burning a building with intent to defraud 
the insurers, evidence that other insured buildings 
owned by the respondent had burned from unex- 
plained causes has been received. Reg. v. Gray, 4 
Fost. & F.1102. But see State v. Raymond (N. J. 
Sup.) 21 Atl. Rep. 328. And it has been held that 
when a murder is alleged to have been committed by 
administering poison to the deceased it may be shown 
that others who had previously received food or 
medicine from the respondent had died of the same 
poison. Reg. v. Geering, 18 Law J. M. Cas. 215; 
Goersen v. Com., 99 Pa. St. 388,106 Pa. St. 477. Evi- 
dence covering the commission of another offense is 
also admissible when two crimes are so linked to- 
gether in point of time or circumstance that one can- 
not be fully shown without proving the other. It is 
doubtless true that the criminal acts shown in many 
of the cases referred to in support of this rule would 
come within some phase of the two comprehensive 
rules hereafter stated; but it is evident that the cir- 
cumstantial connection between transactions of a 
criminal nature may be so intimate as to require proof 
of them all, independently of other grounds of admis- 
sion. Mason vy. State, 42 Ala. 582; State v. Folwell, 
14 Kan. 105; State v. Wentworth, 37 N. H. 196; Heath 
v. Com., 1 Rob. (Va.) 735; Brown vy. Com., 76 Pa. St. 
319; Rex v. Ellis, 13 E. C. L. 76. Such evidence is 
also received to show identity of person, local prox- 
imity, or other facts calculated to connect the respond- 
ent with the commission of the offense. Halleck v. 
State, 65 Wis. 147, 26 N. W. Rep. 578; Com. v. Choate, 
105 Mass. 451. In the case last cited there was evi- 
dence tending to show that the building which the re- 
spondent was charged with burning had been fired by 
means of an ingeniously constructed box, adapted to 
incendiary purposes only; and the prosecution was 
permitted to show that the respondent had the skill, 
materials, and tools requisite for the construction of 
this box, by evidence which tended to prove that he 
had constructed and made felonious use of another 
box of the same description. Again, the prosecutor 
may show motive, purpose, preparation, or conceal- 
ment, even though it involves proof of a distinct 
crime. On a trial for murder, the prosecution may 
show an adulterous intimacy between the respondent 
and the wife of the deceased, not broken off before the 
commission of the offense charged. Com. y. Ferri- 
gan, 44 Pa. St. 886. An intention to do the violence 
alleged may be established, not only by showing 
threats of injury, but by showing indictable attempts 
to do the injury. Williams vy. State, 8}Humph. 585; 
Lamb v. State, 66 Md.285, 7 Atl. Rep. 399. It may be 
shown upon trial of one charged with burning an 
outbuilding that he had previously poisoned the oc- 
cupant’s house dog. Halleck v. State, 65 Wis. 147, 26 
N. W. Rep. 572. On an indictment for murder it may 
be shown that the deceased had taken the life of an- 
other on the respondent’s procurement, and had been 
seen in the act. Rex v. Clewes, 4 Car. & P. 221. It is 
also held that in establishing certain offenses involy- 
ing sexual intimacy the prosecution may show other 
instances of like criminal conduct between the re- 
spondent and the one with whom the offense is claimed 
to have been committed. This is upon the ground 
that it is proper to show the existence of a continuing 
adulterous disposition of the two persons towards 
each other, and that there can be no better evidence 











self. State v. Bridgman, 49 Vt. 202. But it will be 
noticed that this evidence touches only the respond- 
ent’s relations to the particular individual concerned 
in the offense charged. Evidence of other offenses ig 
never received to establish a criminal disposition in 
the broad sense of the term, or a tendency to com- 
init, generally, offenses like the one alleged. 





INNKEEPERS — LiaBiLity FoR Goops Dr- 
STROYED BY FIRE — GUEsTs AND BoaRDERS.— 
The case of Magee v. Pacific Improvement 
Co., decided by the Supreme Court of Cali- 
fornia presents an important question in the 
law pertaining to innkeepers. It was held 
that the fact that an hotel has a rule to 
charge a guest a less rate per diem by the 
week than by the day, and that, if a guest 
had been there longer than a week, he got 
the benefit of the rule, does not show that 
one who had been at the hotel more thana 
week was a ‘‘boarder,’’ rather than a ‘‘guest”’ 
it not being shown that he had any notice of 
the rule, or any knowledge of the charges, or 
that any arrangement for a permanent stay 
had been made and the fact that one has 
made a special arrangement at an hotel for 
boarding and lodging by the week is not de- 
terminative of the question whether he is a 
guest or a boarder, but merely evidence on 
the issue. Harrison J., says: 


This action was brought to recover from the defend- 
ant the value of certain personal property, lost by the 
burning of the Hotel Del Monte, April 1, 1887. Judg- 
ment was rendered in favor of the defendant, and the 
plaintiff has appealed. It was held in Fay v. Improve- 
ment Co., 93 Cal. 253, 26 Pac. Rep. 1099, and 28 Pace, 
Rep. 943, upon the facts then before the court, that 
the defendant, asthe proprietor and keeper of the 
Hotel Del Monte, was an innkeeper; and, as the facts 
herein are almost identical with those presented with 
that case, the defendant must in the present case be 
held to have been an innkeeper, and subject to its 
liabilities. It is, however, contended by the defendant 
that in the present case the plaintiff was a “boarder” 
with it, rather than a “guest,” and consequently that 
its liability as an innkeeper does not exist. The find- 
ing of the court upon this issue is as follows: “That 
plaintiff and her assignor, at the time of the destruc- 
tion of said house by fire, were inmates of said house 
under special arrangement for board and lodging by 
the week for a permanent stay, and at the time of the 
firehad given no intimation to defendant of any in- 
tention to depart from said house, where they had 
been for about ten days.’”? The appellant contends 
that this finding is not sustained by the evidence, and 
we are of the opinion that her contention is correct. 
The plaintiff testified that there was no special con- 
tract made between her and the management of the 
hotel as to the terms upon which she was received; 
that she simply went into the office, asked fora room, 
registered, and was assigned to the room; and, instead 
of there being any testimony in conflict with this 
statement, it was coroborated by testimony given 00 


of such a disposition than commissions of the act it- + behalf of the defendant by its clerk and manager. The 
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only evidence which it is contended supports the 
above finding is that it was shown to bea rule of the 
house to charge a guest a less rate per diem for enter- 
tainment by the week than by the day, and that, if a 
guest remained more than a week, he got the benefit 
of the rule; that they treated all persons as transient 
guests until they remained a week, and then they 
commenced to treat them as boarders, and charged 
them the weekly rates; and that the plaintiff had been 
atthe hotel about 10 days at the time of the fire. It 
was not shown, however, that this rule was ever 
brought to the knowledge or notice of the plaintiff, or 
that she was ever informed of the rates of charge, the 
only evidence upon that subject being that she always 
paid all demands that were made on her for her 
entertainment; and the defendant’s manager testified 
that nothing was said when they came in about 
whether they came there by the day or otherwise. 
There was no evideuce whatever that the plaintiff 
made any arrangement “for a permanent stay,” or 
that there was at any time anything said or done with 
reference to the time that she would remain at the 
hotel. Whether the plaintiff was a guest or a boarder 
with the defendant was an issue in the case upon 
which the liability of the defendant depended, and 
upon which the court should have made an exvress 
finding. This question was one of fact to be deter- 
mine by the court upon all the evidence before it. 
Whether the plaintiff made a special arrangement 
respecting her stay with the defendant was only evi- 
dence to be considered by the courtin determining 
the ultimate fact whether she wasa guest or a boarder. 
Even if the finding of the court that she had made a 
special arrangement with the defendant for board 
and lodging by the week had been sustained by the 
evidence, that fact would not be determinative of the 
issue whether she was a guest or a boarder, but 
would be merely evidence to be considered in deter- 
mining that issue. Pinkerton v. Woodward, 33 Cal. 
597; Hancock v. Rand, 17 Hun, 279, 94 N. Y. 1; Hall v. 
Pike, 100 Mass. 495. 

The proposition of the defendant that, because inn- 
keeping is not enumerated as one of the objects of its 
incorporation, its acts as an innkeeper are ultra vires, 
and cannot form the basis of any liability therefor, 
cannot be maintained. Having engaged in that occu- 
pation, and assumed the liability of an innkeeper 
towards the plaintiff as his guest, and received from 
her the consideration for such liability, the defendant 
cannot now repudiate its obligation upon the ground 
that under its corporate powers it was not authorized 
to engage in such occupation. 








CHATTEL MORTGAGE LIEN—AGIST- 
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Statement. 

Agister’s Lien. 

Implied Consent of Mortgagee. 

Doctrine that Agister’s Lien is Paramount. 
Chattel Mortgage Lien—Comity. 

6. This Comity not Recognized. 

7. Louisiana Rule. 

8. Pennsylvania Rule. 

9. Michigan Rule. 


1. Statement. — The question whether a 
chattel mortgage lien is superior to an agist- 
er’s on the same chattels, where the mortgage 
was duly recorded before the agister’s lien at- 
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tached, seems to have confused many lawyers. 
And another question equally perplexing is 
whether the lien of a duly recorded mortgage 
follows the chattels out of the State. Neither 
question is free from conflict of authority.! 
2. Agister’s Lien. — The statutes as to 
agisters having a lien on cattle placed in their 
possession for care, ure substantially the 
same and declare that any person keeping any 
animals at livery or pasture, or boarding the 
same for hire, under any agreement with the 
owner thereof, may detain the animals until 
all charges for their keeping shall have been 
paid. The weight of authority is in favor 
of the lien created by the chattel mortgage. 
Thus, a recorded chattel mortgage on a horse 
is superior to a subsequent lien of a livery 
stable-keeper, acquired under the statute 
where the horse is placed in the stable, after 
making and recording the mortgage, without 
the knowledge of the mortgagee, though the 
stable-keeper had no notice in fact of the 
mortgage.” The lien for keeping the horse 
cannot prevail over a valid prior chattel 
mortgage duly recorded, and the mortgagee 
is not obligated to tender the amount of the 
claim of the livery stable-keeper before tak- 
ing possession.” And the fact that the mort- 
gagee of cattle allowed them to remain in 
care of the agister, after learning that they 
had been placed in his care by the mortgagor, 
does not render the agister’s lien paramount 
to his. _ To maintain a lien, the agister must 
show that the cattle were placed in his care 
by the consent of the mortgagee. Judge 
Folkes says that in arriving at the intention 
of the legislature in the passage of the act 
conferring the stable-keeper’s lien, the ob- 
ject and policy of the legislature should be 
regarded with reference to the registration 
laws. The mortgage, being registered, 
amounts in law to actual notice to all partie 
dealing with the property, as fully, to all in- 
tents and purposes, as if the fact was plac- 

1 Pingrey’s Chattel Mort. 7380, 731, 437, 439. 

2 McGhee v. Edwards, 87 Tenn. 506. See, also, 
Jackson v. Kasseall, 30 Hun (N. Y.), 231; Bissell vy. 
earce, 28 N. Y. 252; Charles v. Neigelsen, 15 Ill. App, 
17; Sargent v. Usher, 55 N. H. 287; Bank v. Lowe, 22 
Neb. 68; Hanch v. Ripley, 127 Ind. 151; Wright v. 
Sherman (South Dak.), 52 N. W. Rep. 1093; Easter v. 
Goyne, 51 Ark. 222; Chapman vy. Bank (Ala.), 13 
South. Rep. 764; Sullivan v. Clifton (N. J.), 26 Atl, 
Rep. 964. 

3 Reynolds v. Case, 60 Mich. 76. 


4 Ingalls v. Nance, 61 Vt. 582; Wright v. Sherman, 
(S. Dak.), 52 N. W. Rep. 1093. 
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arded on the property itself, so far as the 
rights of the mortgagee therein are concerned. 
To permit the mortgagor to incumber the 
property to its full value, and consequent de- 
struction to the mortgagee, is as fatal to the 
latter’s rights, and defeats as effectually the 
policy of the registration laws, as if the 
former was allowed to sell it to a purchaser 
who was in fact ignorant of the mortgage. 
Nor any consideration of public policy will 
extend to the livery stable keeper any im- 
munity from the fate of all who deal with 
property the title to which is matter of rec- 
ord with which they are not only chargeable 
with knowledge in law, but with which they 
can, through the registry laws, acquaint 
themselves in fact.° 

3. Implied Consent of Mortgagee.—The 
weight of authority is that the lien of a chat- 
tel mortgage duly recorded or filed, as the 
case may be, under the statute, is paramount 
to that of an agister who subsequently ac- 
quires a lien, unless it is shown that the 
mortgagee consented, either expressly or im- 
pliedly, that such animals mortgaged might 
be subjected to the agister’s lien in prefer- 
ence to his lien. Judge Knowlton says, that 
indoubtedly an implied consent will answer 
the requirements of the law; and in every 
case of this kind the inquiry is whether such 
implied consent is found, and this depends, 
where the animals are left in the possession 
of the mortgagor, not only upon the terms of 
the express contract relating to them, but 
also upon the circumstances, surrounding the 
transaction, including the expectation of the 
mortgagee as to the management of them by 
the mortgagor. If, from these, the mortgagee 
may be presumed to have understood that the 
mortgagor would take them toa stable keeper 
to be kept, and no objection was made, such 
consent should be implied. Otherwise not.’ 
But as against the mortgagor and his credit- 
ors, an agister has no lien on cattle fed under 
a contract with one who has wrongfully taken 
possession under a void mortgage. And a 
‘ party wrongfully converting stock to his use 
is not entitled to an agister’s lien for feeding 
and caring for the same as against one who is 
entitled to the possession thereof.? In New 


5 McGhee v. Edwards, 87 Tenn. 506. 

6 Wright v. Sherman (S. Dak.), 52 N. W. Rep. 1093; 
Tabor v. Salisbury (Colo.), 33 Pac. Rep. 190. 

7 Howes v. Newcomb, 146 Mass. 76. 

8 Gates v. Parrott, 31 Neb. 581. 

8 Howard v. Burns, 44 Kan. 543. 





York a mortgagor, after default and being in 
possession of the cattle, is the owner to that 
extent that he may enter into an agreement 
with the agister for their keeping, because, 
the statute as to the agister’s lien was in 
force when the mortgage was given, and the 
required notice of the lien arising under such 
s:atute and agreement having been given 
to the mortgagee, such lien was paramount 
to the lien of the mortgage.’ In Illinois an 
assignee of a past due note secured bya 
chattel mortgage on domestic animals, the 
possession of which remains in the mortgagor, 
takes the note subject to the claim of an 
agister or person who keeps and feeds them.” 
But the mortgagee in this State must take 
possession of the mortgaged property the 
next day after the running of the days of 
grace after the note and mortgage mature, if 
there is nothing to prevent, or at least within 
a reasonable time.” Suffering property to 
remain with the mortgagor after default is a 
fraud per se.” But where the mortgagee has. 
not consented to the keeping of the animals by 
the agister, the agister has a lien on the sur- 
plus after sale of the mortgaged property. The 
property is taken from the possession of the 
agister in invitum and sold under the mort- 
gage, and any balance remaining.in the hands 
of the officer after satisfaction of the mort- 
gage, belongs to the agister up to the amount 
of his lien. In appears in this case that if 
the agister had voluntarily surrendered the 
property he would have lost his lien; but it 
being taken from his possession by process 
of law, his lien attached to the proceeds of 
the sale. 

4, Doctrine that the Agister’s Lien is Par- 
amount.—There are courts holding that the 
agister’s lien is paramount to that of the 
prior recorded chattel mortgage. But these 
decisions are in the minority. In a Kansas 
case, Judge Brewer says the lien of the 
agister is not the mere creation of a contract, 
but is created by statute from the fact of the 
keeping of the cattle. That the possession 
of the agister is rightful, and the possession 
being rightful, the keeping gives rise to the 


10 Corning v. Ashley, 51 Hun (N. Y.), 483. 

11 Blain v. La Fond, 36 Ill. App. 214. 

12 Reed v. Eames, 19 Ill. 594; Atkins v. Byrnes, 71 
Til. 326; Reese v. Mitchell, 41 Ill. 365. 

13 Reed v. Eames, 19 Ill. 594: Dunlap v. Epler, 88 
Ill. 82; Summer v. McKee, 89 Ill. 127. 

14 Ingalls v. Green, 62 Vt. 436. 
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lien, and such keeping is as much for the 
interest of the mortgagee as the mortgagor. 
He holds that by leaving the animals with 
the mortgagor, the mortgagee assents to the 
creation of a statutory lien for any expendi- 
ture reasonably necessary for the preserva- 
tion or ordinary repair of the thing mortgaged. 
Such indebtedness really inures to the mort- 
gagee’s benefit. ‘‘The entire value of his 
mortgage may rest upon the creation of such 
indebtedness and len, as in the case at bar, 
where the thing mortgaged is live stock and 
the lien for feed.’”® In a Minnesota case, 
Judge Berry says that the mortgagee takes a 
mortgage in legal contemplation, with full 
knowledge of and subject to the right of a 
person keeping the property at the request of 
the mortgagor or other lawful possessor, to 
the statutory lien, as he would to a common 
law lien.” In a later case the court says 
the case rests upon the doctrine of agency, 
authority implied from the circumstances, 
from the mortgagee to the mortgagor to cre- 
ate a lien for such purpose.” This contrary 
doctrine is without control save in a few 
States and will not be followed by other 
courts in other jurisdictions. 


5. Chattel Mortgage Lien—Comity.—It is 
the general rule that when the mortgagor re- 
moves to another State and takes the mort- 
gaged property with him, the mortgage lien 
still attaches to the property, if the mortgage 
was duly executed and recorded in the for- 


mer State.4* So where cattle are mort- 
gaged and the mortgage is duly executed and 
recorded, according to the law of the State 
where the cattle then are, and the mortgagor 
afterwards drives them into another State 
and sells them to an innocent purchaser for 
value, such purchaser takes them subject to 
the mortgage, even though he had no actual 


15 Case v. Allen, 21 Kan. 217. See, also, Brown v. 
Holmes, 18 Kan. 492; Colquitt vy. Kirkman, 47 Ga. 555 

16 Smith v. Stevens, 36 Minn. 303. 

7 Meyer v. Berlandi, 39 Minn. 488. See, also, Vose 
v. Whitney, 7 Mont. 385. 

18 Smith v. McLean, 24 Iowa, 322; Offutt v. Flagg, 
10N. H. 46; Hornthal v. Burwell, 109 N. Car. 10; 
Handley v. Harris, 48 Kan. 606; Feurt v. Rowell, 62 
Mo. 524; National Bank vy. Morris (Mo.), 21 S. W. 
Rep. 511; Keenan vy. Stimson, 32 Minn. 377; Kanaga 
v. Taylor, 7 Ohio St. 134; Parr v. Brady, 37 N. J. L. 
201; Coole vy. Roche, 20 Neb. 550; Mumford v. Canty, 
50 Ill. 370; Martin v. Hill, 12 Barb. (N. Y.) 633; Barker 
Vv. Stacy, 25 Miss. 471; Ryan v. Clanton, 3 Strob. (S. 
Car.) 413; Ferguson v. Clifford, 37 N. H. 87; Jones vy. 
Taylor, 30 Vt. 42; Norris v. Sowles, 57 Vt. 360; Pin- 
grey’s Chattel Mort. 410. 





notice of the mortgage.’ The law is almost 
uniform in the United States, and it is well 
settled by the weight of authority that where 
a mortgagor removes property from one State 
into another, which has been incumbered by 
a mortgage duly filed or recorded as the case 
may be under the statute, in the State where 
the property was when the mortgage was ex- 
ecuted, such removal does not invalidate the 
recording of such mortgage, nor necessitate 
the recording of it again in the latter State to 
which the mortgagor has removed with the 
property. Because the constructive notice 
imported by the record of such mortgage, by 
the law of comity between different States, is 
not confined to a county or State where the 
mortgage was executed and the property 
then was, but covers the property where- 
ever it is removed.” This, of course, is the 
law unless there is some statute to the con- 
trary where the property is thus located.*a 
With citizens who live in the same State the 
mortgagee’s title cannot be divested by re- 
moval of the property from the State, without 
his assent or intention and against his will, 
and by sale in another country under differ- 
ent laws. So where a party executed a chat- 
tel mortgage upon a span of horses, both 
parties being residents of the same State 
where the chattels were located, and removed 
them to Canada and sold them in a market 
overt, and a resident of the same State with 
the original party buys them of the Cana- 
dian vendee, the mortgagee can hold the last 
vendee liable for conversion of the property.”! 
The exercise of comity in admitting or re- 
staining the application of the laws of an- 
other country must rest in sound judicial 
discretion, dictated by the circumstances of 


the case.” 

6. This Comity not Recognized.—The gen- 
eral rule of comity, as to chattel mortgages, 
is not recognized in some States. A State 


19 National Bank v. Morris (Mo.),21 8. W. Rep. 511. 
See, also, Cobb v. Buswell, 37 Vt. 337; Taylor vy. 
Boardman, 25 Vt. 581; Ballard v. Winter, 39 Conn. 
179; Langworthy v. Little, 12 Cush. (Mass.) 111; 
Wilson v. Carson, 12 Md. 54; Simms v. McKee, 25 
Iowa, 841; Hoit v. Remich, 11 N. H. 285; Whitney v. 
Heywood, 6 Cush. (Mass.) 82; Barrows vy. Turner, 50 
Me. 127; Hicks v. Williams, 17 Barb. (N. Y.) 528; 
Iron Works v. Warner, 76 Ind. 512; Beall v. William- 
son, 14 Ala. 55 Blystone v. Burgett, 10 Ind. 28. 

20 Handley v. Harris, 48 Kan. 606. 

20q Wilson v. Carson; 12 Md. 54; Jeter vy. Fellowes, 
32 Pa. St. 465. 

21 Edgerly v. Bush, 81 N. Y. 199. 

22 Blanchard v. Russell, 13 Mass. 1. 
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can adopt laws to protect its own property, 
as to regulate it, and no State will suffer the 
laws of another State to interfere with her 
own; and in the conflict of laws, where it 
must often be a matter of doubt which shall 
prevail, the court which decides will prefer 
the laws of its own country to that of stran- 
gers.” 

7. Louisiana Rule.—In Louisiana, chat- 
tel mortgages are unknown, and they cannot 
be enforced there, where movables are not 
susceptible of being mortgaged. The court 
is not bound by the comity of nations to en- 
force a contract which, if made in this State, 
could not defeat the rights acquired by at- 
tachment under the law.** Comity of nations 
and of States extends only to enforce obliga- 
tions, contracts and rights under those pro- 
visions of law of other countries which are 
analogous or similar to those of the State 
where the litigation arises. Thus, a contract 
executed in England, by which a ship was 
transferred to a trustee to secure the rights 
‘of a third person, the vendor retaining pos- 
session of the ship, cannot be enforced in 
Louisiana to defeat the rights already ac- 
quired under her law.” 


8. Pennsylvania Rule.—Mortgages of chat- 
tels, in this State, are not sanctioned only to 
a very limited extent under act of April 28, 


1887. They are not in general use. In this 
State it is held that a chattel mortgage which 
is made in another State, and valid there, 
might ba enforced in Pennsylvania as be- 
tween the parties, yet it would not be en- 
forced as against a creditor or purchaser 
who had acquired rights in the property 
after it had been brought into the State. 
Thus, the courts of Pennsylvania will not hold 
that a chattel mortgage made in Maryland, 
shall be the means of curtailing the rights of 
citizens of their own State, while a lien cre- 
ated by the lex loci contractus will generally 
be enforced wherever the property may be 
found, yet this is not necessarily so in pref- 
erence to claims arising under the lex rei 
site. The comity extended to the lex loci 
contractus must yield to the positive law and 
. public interest of the place where the rem- 

edy is sought.” 

23 Smith v. McAtee, 92 Am. Dec. 645. 

24 Delop v. Windsor, 26 La. Ann. 185. 

2 Hughes v. Klingender, 14 La. Ann. 845. 


2% McCabe v. Blymyre, 9 Phila. (Pa.) 615: Jeter v. 
Fellowes, 32 Pa. St. 465. 





9. Michigan Rule.—The rule adopted in 
Michigan is not in accord with the weight of 
authority. Chattel mortgages are fully rec- 
ognized in this State, yet her courts stand 
alone. If mortgaged property is brought into 
this State, the record of the mortgage in the 
other State is not notice to purchasers in 
Michigan.” Thus, the recording of a chattel 
mortgage in Canada is no notice to creditors 
of the mortgagor who shall find the property 
in his possession in Michigan.** So where 
a mortgage has been duly executed and 
recorded in Indiana, and then the mort- 
gagor who retains possession of the property, 
removes it to Michigan and there sells it, the 
mortgagee has no remedy to recover the prop- 
erty from the purchaser, who is deemed a 
purchaser in good faith.” And if the mort- 
gaged property coming from another State be 
attached by creditors of the mortgagor when 
removed into Michigan, the mortgagee’s lien 
is divested.” In Pennsylvania where chattel 
mortgages are recognized only to a very lim- 
ited extent, and in Louisiana where they are 
not sanctioned at all, the doctrine of these 
States is consonant with comity. But in 
Michigan where chattel mortgages are recog- 
nized and used as in the other States the rule 
adopted is neither based on comity nor au- 
thority and stands alone, and is thus con- 
spicuous for its isolation. 

Bloomington, Ill. D. H. Pinerey. 

2% Boydson v. Goodrich, 49 Mich. 65. 
23 Montgomery v. Wight, 8 Mich. 143. 
Corbett v. Littlefield, 84 Mich. 30. 


29 Boydson v. Goodrich, 49 Mich. 65. 
30 Corbett v. Littlefield, 84 Mich. 30. 


See, also, 
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INFANT—DISAFFIRMANCE OF DEED—EQUIT- 
ABLE ESTOPPEL. 


DOLPH V. HAND. 


Supreme Court of Pennsylvanin, July 19, 1893. 

An infant aged, seventeen years conveyed his land; 
during fifteen years after reaching majority he lived 
near this land, and knew it was being improved, on 
the faith of his deed, but retained the consideration, 
and without disaflirmance: Such delay held unreason- 
able, and equivalent to express ratification. 

WILLIAMS J.: This case presents an interest- 
ing question upon a state of facts that I do not 
remember to have met with in any decided case. 
The facts are fortunately free from controversy, 
so that their legal effectis the only question to be 
determined. It appears from any examination of 
the evidence that Alexander Dolph was at the 
time of his death, in 1860, the owner of a tract 
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of land lying in which is now Lackawanna 
county, containing 70 acres. He died intestate, 
leaving eight children to survive him. Edward, one 
of his sons, administered on the estate. In 1864, 
before the final settlement of the estate, Alfred, an- 
other son, died, leaving five children surviving, 
of whom the plaintiff in this action is one. Some 
years later, Edward undertook to unite in himself 
the shares of all the heirs at law of his father in 
this tract of land, by purchase. He agreed upon 
terms with all his brothers and sisters, and with 
the heirs at law of his deceased brother, Alfred. 
He paid $1,600 for the undivided one-eighth part 
of Alfred, which was subdivided among his five 
children. A deed was made to him, in which 
they joined; James M. Dolph, the plaintiff, being 
at the time under 21 years of age. This deed was 
acknowledged.and delivered on the 29th day of 
December, 1869. The justice of the peace who 
took the acknowledgment of the several grantors 
incorporated into his certificate the following 
statement in regard to James: The said James M. 
Dolph, being a minor, acts with his own will and 
accord, and agrees to ratify the same when he 
shall become of full age.’’ James was at the time 
between 17 and 18 years of age, and reached his 
majority in August, 1874. This suit was brought 
tothe November term, 1888, without any notice 
or act of disaftirmance. 


Upon these conceded facts, ought the plaintiff 
to recover? Whatever may have been held in 
earlier times, or in other jurisdictions, in regard 
to sales and conveyances by a minor, we under- 
stand the fair effect of our own cases to be as fol- 
lows: The deed of James M. Dolph, executed in 
his minority, did not bind him, if, upon coming 
of age, he decided to disaffirm it. He could affirm 
or disaftirm at the proper time. His deed was 
therefore not void, but voidable, and the right 
to avoid it was personal to himself. . This right 
ought, in justice to all the parties, and as a mat- 
ter of public policy, to be exercised within a rea- 
sonable time, or be treated as lost by waiver. If 
one who has this right to elect does not exercise 
it within a reasonable time, but, with full know- 
ledge of his privilege, omits or neglects to assert 
it, his ommission may fairly be regarded as the 
equivalent of an act of affirmance, and as amount- 
ing, in fact and in law, to ratification. Our cases 
hold that a voidable deed may be ratified in many 
ways. It may be done by express words, as by a 
deed of ratification, a release, a declaration made 
to one about to become a purchaser, or the like. 
It may be done by implication from the acts or 
declarations of the grantor, showing a recogni- 
tion in fact by him of the validity of the title, and 
an acquiescence in his previous act of conveyance. 
It may be done by a aegiect to disaftirm, contin- 
ued for such a length of time, and under such 
circumstances, as to make it inequitable for him 
to be allowed to disturb the title. The defend- 
ant in this case does not allege an express ratifica- 
tion, but concedes that no such ratification has 
been made. He sets up no such acts or declara- 





tions relating to the land, or the title thereto, as 
might be equivalent to an express ratification. 
What he asserts is that the voidable deed has been 
ratified by an implication fairly arising from the 
conduct of the grantor, extending through such 
a period of time, and having such an equivocal 
significance, as to make it as effectual as express 
words could be. The circumstances relied on to 
support this contention may be stated thus: (a) 
Knowledge on the part of the grantor that his 
deed was voidable, and could be affirmed or dis- 
affirmed on reaching full age; (6) continued resi- 
dence near, and most of the time in full view of, 
the property, andthe improvements made upon 
it; (c) his knowledge of the use of the tract for 
mining purposes during all these years, and of 
the erection of coal breakers and other improve- 
ments thereon by owners and lessees; (d) his 
failure to disaffirm when he knew his right to do 
so fully vested on his arrival at full age; (e) the 
continuing omission for 15 years after coming of 
age, with a full knowledge of all the circumstan- 
ces affecting the property, to assert his right to 
disafiirm. ; 

The cases of Urban vy. Grimes, 2 Grant Cas. 96, 
comes nearer to this, upon its facts, than any 
case in our reports. In that case there had been 
a conveyance during the minority of the grantor, 
anda delay for 14 years to disaffirm; and it was 
held, upon the facts of that case, that the delay 
did not amount to an aflirmance. The authority 
of Urban v. Grimes was recognized in Lenhart 
v. Ream, 74 Pa. St. 59, but the case went off on 
another question, raised under the statute of lim- 
itations. Soulier v. Kern, 69 Pa. St. 16, which 
was cited on the argument, did not involve a 
question of ratification. The title of the minor 
was saved in that case by the proviso of the act of 
April 16, 1840 (P. L. p. 413), which made the sale 
of the property of the minor for taxes irregular 
and ineffectual. What shall amount to a ratifi- 
cation of a voidable instrument generally is a 
question that has arisen quite frequently. Thus, 
it has been held that the receipt of rent falling 
due upon a lease, which the minor might have 
avoided, when done with knowledge of the char- 
acter of the lease, is sufficient to work a ratifica- 
tion of the lease. Myers v. Coal Co., 126 Pa. St. 
582, 17 Atl. Rep. 891. But such an act will not oper- 
ate as a ratification unless it is done with a knowl- 
ledge of the instrument that may be affected by it. 
Zoebbish v. Rauch, 133 Pa. St. 532, 19 Atl. Rep. 
415. Nor will ratification be implied from mere 
lapse of time, against an express refusal to ratify. 
Behn v. Molly, 133 Pa. St. 614, 19 Atl. Rep. 421, 
562. The retention of a house or other article 
purchased by an agent amounts to a ratification 
of the unauthorized purchase, on the part of the 
principal. Taking possession and occupying are 
a ratification of the act of an agent in buying or 
leasing property. Retention of the purchase 
money for an article sold by another, is a ratifi- 
cation of the act of sale. In the case of an infant 
vendor, if the consideration remains in his hands 
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when he comes of age, and he afterwards uses or 
parts withit, this will ordinarily amount to a 
binding ratification of the sale by him. But when 
the consideration remains in his hands after com- 
ing of age, having been used by him, it seems to 
be agreed on all sides that one entitled to avoid 
his deed should make and signify his election 
within a reasonable time, or his omission so to do, 
may operate as an aflirmance. The difficulty has 
been with the application of the rule, and the 
question, what is a reasonable time? has received 
different answers in different jurisdictions. In 
Illinois, two years seems to be regarded as the 
proper limit of a ‘reasonable time.”’ In Iowa, 
three years and eight months have been held to 
be unreasonable delay. Green v. Wilding ,59 Lowa, 
679, 13 N. W. Rep. 761. In Connecticut, 13 years 
was held to be unreasonable. Kline v. Beebe, 6 
Conn. 494. In Urban v. Grimes, supra, this court 
has held that 14 years was not unreasonable. In 
this case we have a still longer period of delay, 
accompanied by retention of the purchase money, 
with the fullest knowledge of the voidable char- 
acter of the deed, of his own right to disaflirm, 
or the occupation of the land by lessees, of the 
erection of improvements thereon, and of the 
steady enhancement of value of the land by rea- 
son of the development of the region in which it 
was. All these considerations were brought 
daily before him, by the circumstance that the 
land was in full view from his house, or was 
passed by him in going to and returning from his 
work for more than eighteen years after the mak- 
ing of the deed, and for fifteen years after he came 
full age. We shall not disturb Urban v. Grimes, 
but we are not willing to extend the rule there 
laid down. On the other hand, when the length 
of the delay in this case is considered in connec- 
tion with the circumstances to which we have 
adverted, we conclude that it is unreasonable, and 
that it should be regarded as amounting toa 
waiver of the right to disaffirm, and therefore the 
equivalent of an express ratification. It is inequi- 
table to permit one to wait for 15 years, with a full 
knowledge of his rights and allow him then to 
disaftirm, when the altered situation of the prop- 
erty, and the region in which it is located, are so 
evidently the inducement. Great vigilance in the 
right to disaffirm ought not to be required of one 
coming up out of disability. Reasonable oppor- 
tunity should be given for sucha one to become 
familiar with his situation and his rights. The 
rule in Urban v. Grimes carries this doctrine of 
areasonable opportunity to a great length, be- 
yond which we are not willing to go. The judg- 
ment is reversed. 


NOTE. In legal contemplation and effect, the disa- 
bility of infancy (like that of coverture, insanity, or 
lunacy) is always a shield, {but never asword. It 
may always be invoked to protect the person who is 
legally incapable of self protection but must never be 
allowed to work fraud and oppression upon others. 
Upon this one fundamental principle many cases ap- 
parently irreconcilable otherwise, may be readily har- 
monized. It is upon this familiar principle that 





courts hold an infant responsible for frauds committed 
by him, the same as for his torts. 1 Story’s Eq. Jur, 
385; Binnse v. Barbour, 13 N. J. Law, 263; Cadwal- ° 
lader v. McClay (Neb.), 55 N. W. Rep. 1054. And an 
infant fourteen years of age, equally with an adult, is 
answerable for contributory negligence. Louisville, 
N. O. & T. Ry. v. Hirsch (Miss.), 13 South. Rep. 244, 

The conclusion in the principal case is thouroughly 
sound, for the simple reason that plaintiff failed to as- 
sert his rights, but remained silent, even when he 
knew the land was being enhanced in value by per- 
manent, substantial improvements, and knew that 
money was being freely expendedon the faith of his 
deed. Any other conclusion would have enabled him 
to convert the disability of infancy into an instrument 
whereby he might, with perfect impunity, perpetrate 
a constructive fraud. It must be conclusively pre- 
sumed that when plaintiff reached majority he knew 
the law and all the law of the land; as to his legal 
rights with reference to this deed his knowledge 
was neither greater nor less than his knowledge as 
to any other matter of law. 

The naked, stubborn fact is that, while he is pre- 
sumed to have known his legal right of disaflirmance, 
he is proved to have known that defendant, acting on 
the faith of said deed, was improving the land. 

Knowing this inflexible rule of law,and knowing 
this material fact, he remained silent from year to 
year. Upon what principle of justice could he ex- 
pect to recover? I shall not attempt the hopeless task 
of harmonizing the cases relating to affirmance or dis- 
affirmance, by a guondam infant; a leading and stan- 
dard text writer has found them wholly irreconcilable. 
Schouler Dom. Rel. Section 437. 

Asa matter of convenience, however, the curious 
reader may find the subjoined classification somewhat 
useful. A clear and material distinction will be found 
to exist between contracts relating to personalty, and 
those relating to realty; a distinction drawn and es- 
tablished for the due protection of the infant. Land 
ean neither be destroyed nor lost; therefore, the in- 
fant need not, and, indeed, cannot, affirm or disaffirm 
at any time during minority. Slaughter vy. Cunning- 
ham, 24 Ala. 260; Hustings v. Dollarhide, 24 Cal. 165; 
Welch y. Bune, 83 Ind. 882; Allen v. Poole, 54 Miss. 
823; Baker v. Kennett, 54 Mo. 82; Emmons v. Murray, 
16 N. H. 385; Walsh v. Powers, 43 N. Y. 23; Tilling- 
hast v. Holbrook, 7 R. I. 230, and Sims vy. Everhard, 
102,U. S. 300. 

Personalty, on the other hand, is liable to destruc- 
tion or loss, before the infant reaches majority; an 
infant may, therefore, disaffirm at any time. Riley v. 
Mallory, 33 Conn. 201; Rice v. Boyer, 108 Ind. 472; 
Childs v. Dobbins, 55 Iowa, 205; Bailey v. Barnberger, 
11 B. Mon. (Ky.) 113; Fowle v. Dresser, 73 Me. 252; 
Adams vy. Beall, 67 Md. 58; Cogley v. Cushman, 16 
Minn. 397; Car v. Clough, 26 N. H. 280; Grace y. Hale, 
2 Humph. (Tenn.) 27, and Price v.;,\Furman, 27 Vt. 
268. 

Numerous cases liken aninfant’s contract to a debt 
which has been extinguished by a discharge in bank- 
ruptey; and say it can only be ratified by an express 
promise. Catlin v. Haddox, 49 Conn. 492; Fetrow v. 
Wiseman, 40 Ind. 108; Tobey v. Wood, 123 Mass. 88; 
Edmunds v. Mister, 58 Miss. 765; Tibbitts v. Gerrish, 
25 N. H. 41; Turner v. Gaither, 88 N. C. 357, and 
Hamer v. Dipple, 31 Ohio St. 72. 

Cases almost equally numerous liken the transac- 
tion to a debt once barred by the statute of limitations 
and afterwards revived, either expressly or by im- 

lication. Thomason v. Boyd, 13 Ala. 419; Vaughn v. 

arr, 20 Ark. 600, and Henry vy. Root, 33 N. Y. 526. 
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Some authorities rest the question of ratification 
solely on the ground of intention. Durfee v. Abbot, 61 
Mich. 471, and Irvine vy. Irvine, 9 Wall. (U.S.) 617. 
Others require an express disaffirmance within a “‘rea- 
sonable time,”? (depending on the peculiar circum- 
stances of each particular case), after reaching major- 
ity. Kline v. Beebe, 6 Conn. 494;- Harris v. Cannon, 6 
Ga. 882; O’Brien v. Gastin, 20 Neb. 347; Goodenow v. 
Lumber Co., 31 Minn. 468; Bingham y. Barley, 55 
Texas, 281: Richardson y. Boright, 9 Vt. 368, and 
O’Dell v. Rogers, 44 Wis. 136. 


Still another class, the most numerous of all, prob- 
ably, allow the infant to disaffirm at any time before 
his right of entry is barred by the statute of limita- 
tions. Kountz v. Davis, 34 Ark. 490; Wallace v. Lewis, 
4 Harr. (Del.) 75: Davis v. Dudley, 70 Me. 276; Run- 
dle v. Spencer, 67 Mich. 189; French v. McAndrews, 
61 Miss. 187; Green v. Green, 69 N. Y. 553; Gillespie 
y. Bailey, 12 W. Va. 70, and Birch y. Linton, 78 Va. 
584. 

None of these authorities, however, justify the qguon- 
dam infant in remaining silent (as was done in the 
principal case), while valuable improvements are be- 
ing made, and money expended, on the faith of his 
previous conveyance. Mere delay on the part of an 
infant wife, however long continued, will not work a 
ratification, provided the marriage relation continues. 
Stull vy. Harris, 51 Ark. 294. She may disaffirm at any 
time, on payment of whatever she may have received 
from her grantee in the way of necessaries; and need 
not refund anything which has been paid to her hus- 
band. Ifaninfant grantor dies during minority, his 
heir, on reaching majority, may disaflirm, and need 
not refund what was received by the ancestor. Harvey 
v. Briggs, 68 Miss. 60. 

Aldrich v. Funk, 1 N. Y. S. Rep. 541, presents a 
state of facts almost parallel with the principal case, 
and the conclusion was the same. 

GEO. C. WORTH. 





BOOK REVIEWS. 


Foore & EvVERETY’s LAw OF INCORPORATED COM- 
PANIES. 


These volumes, three in number, and containing 
about one thousand pages each, embraces what is 
called the law of incorporated companies, operating 
under municipal franchises, such as Illuminating Gas 
Companies, Fuel Gas Companies, Electric Central 
Station Companies, Telephone Companies, Street Rail- 
way Companies, Water Companies, ete. Preceding 
the text is a suggestive discussion of the economic 
principles involved in the operation, control and serv- 
ice of such companies. It would be impossible, con- 
sidering the magnitude and length of the work, for 
us toenter into a detailed statement of its contents, 
Suffice it to say that it is divided into three general 
subdivisions. Subdivision 1, is historical and con- 
tains a sketch showing the more important changes 
in the constitutional, legislative and judicial poliey of 
the different States in reference to these industries, 
an account of the State policy towards each of these 
industries and a statement of the origin and growth 
of the same in the State. Subdivision 2, is devoted to 
franchise companies of a local character, how incor- 
porated, organized and conducted, the rights and lia- 
bilities of its officers and stockholders, in fact local 
corporation law. Subdivision 3, treats exclusively of 
franchises, how obtained, their construction, dura- 





tion, alteration, assignment, consolidation and forfeit- 
ure. Subdivision 4, discusses the features of municipal 
ownership, showing tendency of the policy or change 
of policy of the State as to such ownership, power of 
municipalities to erect or purchase such industries, 
examples of the exercise of ownership and economic 
results. The value of this work to judges, lawyers, of- 
ficers and shareholders of public service corporations, 
bankers and brokers and to officers of State and mu- 
nicipal government, cannot be overestimated. The 
advantage of having the laws of all the States pertain- 
ing to franchise corporations intelligently presented in 
a form admitting of ready comparison, together with 
a discussion of the economic and legal principles in- 
volved in such legislation, is very obvious, not only for 
the information sought for immediate use, but also 
for its effect on future legislation. The inevitable 
tendency of such work must beto correct the errors 
of illeonsidered or misinformed legislation; to change 
the laws in every State in those particulars in which a 
comparative study of the laws of all States discloses 
imperfections; to secure uniformity in laws which is 
the first step in securing a uniform basis fora com 

parison ofthe results of legislation and of the economic 
conditions developed for the users of the services 
rendered by public service corporations; the security 
and profitable employment of investments in such 
industries; and the well being of those employed in 
their management and operation. The author is 
Allen R. Foote, who was assisted by Chas. E. Everett 
and a large corps of associate editors selected in the 
different States. We have given the work consid 
erable investigation, and do not hesitate to endorse 
it as accurate, thorough and exhaustive, and it gives 
us great pleasure in view of the novelty of the under- 
taking, and the enterprise and zeal of the author, to 
commend it to the profession. The author states it to 
be his intention to continue this work by issuing an- 
nual volumes in which all changes in State constitu- 
tions, legislative enactments, court decisions and mu- 
nicipal policy regarding the class of subjects dealt 
with will be fully reported in a section for each State 
covering the year of issue, which will add very much 
to the value ofthese volumes. The volumes are pre- » 
pared in a first class manner, well printed and bound 
and are published by Robert Clarke & Co., Cincinnati, 
Ohio. 


AMERICAN STATE REPORTS, VOL. 32. 

Among the valuable cases reported in this volume 
are: Richmond & Danville, R. R. Co. v. Jefferson (Ga.), 
involving the question as to the duty of carriers of pas- 
sengers, to protect colored passengers, to which case 
there is appended a long and valuable note. Griggs v. 
Day (N. Y.), involving interesting problems in the 
law pertaining to collateral securities. Plummer v 
Dill (Mass.), interestingly discusses the duty of land” 
owner to licensee. 
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1. ADMIRALTY—Shipping—Bill of Lading.—The implied 
and paramount obligation of the ship as respects 
perishable cargo under the usual bill of lading is to 
deliver it seasonably, and all minor stipulations are to 
be construed as subordinate to and consistent with 
that duty; hence the clause permitting the ship to 
‘*tow and assist vessels in all situations” cannot be 
held to authorize a subversion of the voyage, anda 
ship which, in view of such a clause, should undertake 
a salvage service, knowing that her cargo must neces- 
sarily suffer from the consequent delay, would be 
bound to make compensation for the loss inflicted on 
the cargo.—THE WELLS City, U. 8. D.C. (N. Y.), 57 Fed. 
Rep. 317. 

2. ADMIRALTY — Towage — Negligence. — A schooner 
towed by a tug down the St. John river, Fla., collided 
with the piers of a railroad bridge, through the draw 
of which the tug was taking her, ona dark night. On 
the previous day the master of the tug, in a conversa- 
tion with the master of the schooner, had agreed that 
it was dangerous totow through a draw at night, and 
for that reason had waited over night before starting 
on the voyage, inorder to avoid passing after dark 
another bridge, which lay nearthe beginning of the 
voyage. Many experts also testified that towing 
through adrawbridge at night was not warranted by 
usage: Held, that thetug was guilty of negligence, 
and liable for the damages.—BOOYE V. L’ENGLE, U.S. 
D.C. (N. J.), 57 Fed. Rep. 306. 

8. ADVERSE POSSESSION AGAINST HEIRS. — Where a 
guardian, under and by virtue of his appointment, 
takes possession of certain land claimed by his wards, 
his declarations that he holds the land for third per- 
sons are inadmissible to defeat his wards’ claims of 
title by adverse possession.—WESTENFELDER V. GREEN, 
Oreg., 34 Pac. Rep. 22 

4. APPEAL—Delay — Damages. — When it appears by 
the uncontradicted affidavit of respondent, on an 
appeal from a money judgment, that the appeal was 
taken merely for delay, and that there was no pretense 
of any defense, the court, on dismissing the appeal for 
failure to file a transcript, will award respondent 
damages for appellant’s abuse of the right of appeal.— 
DUNCAN V. GRADY, Cal., 34 Pac. Rep. 112. 

5. APPEAL—Notice—Dismissal.—_An appeal by a part 
of the defendants, not taken in term, will be dismissed 
where a codefendant, who is affected by the judgment, 
is not a party, and no notice of the appeal was served 
on him, as required by Rev. St. 1881, § 635.—COOPER V. 
PETERSON, Ind., 34 N. E. Rep. 746. 

6. APPEAL—Stay Bond.—Under Code Civil Proc. § 946, 
declaring the effect of perfecting an appeal and giving 
an undertaking to stay execution ofthe judgment to 





be not only ‘‘to stay all further proceedings in n the 
court below on the judgment or order appealed ‘from,’ ed 
but to also ‘‘release from levy property levied upon 
under execution issued upon such judgment,” it is the 
duty ofthe sheriff to release all property levied on 
immediately on notice of the perfection of the appeal 
and the filing ofthe stay bond, without regard tothe 
sufficiency of the sureties.—SamM YUEN v. MCMANyN, Cal., 
34 Pac. Rep. 80. 

7. APPELLATE COURTS — Jurisdictional Amount. — 
Under Const. art.6, § 4, granting the Supreme Court 
appellate jurisdiction in cases at law only where the 
demand, exclusive of interest, amounts to $300, that 
court cannot review an order, made after final judg- 
ment, taxing a cost bill which is less than that amount, 
—FAIRBANKS V. LAMPKIN, Cal., 34 Pac. Rep. 101. 

8. ARBITRATION AND AWARD.—A submission of mutual 
money claims to arbitration implies a promise to pay 
the award, and the effect of such payment as a ratifica- 
tion cannot be avoided on the ground that it was made 
in pursuance, not of the submission, but of a contem 
poraneous oral agreement.— WILSON V. WILSON, Colo., 
34 Pac. Rep. 175. 

9, ASSIGNMENT FOR BENEFIT OF CREDITORS. — An 
assignment for the benefit of creditors embracing only 
part of the property ofthe assigning firm will not be 
construed to be a general assignment of all the prop- 
erty ofthe firm from the fact that the petition, in an 
action to set it aside as beingin fraud of creditors, 
averred it to be a general one, and the answer did not 
deny such averment. — TAYLOR V. WATKINS, Miss., 13 
South. Rep. 811. 

10. ASSIGNMENT FOR BENEFIT OF CREDITORS. — An 
instrument under seal, by an insolvent debtor, pur- 
porting to convey and assign all his property to the 
grantee intrust for, and as agent of, all creditors whose 
names are signed thereto as accepting the property, is, 
in the absence of fraud, an ordinary sale and convey- 
ance for valuable consideration, and not an assign- 
ment, andis valid as against subsequent process of 
creditors who refuse to accept its provisions.—HOSMER 
Vv. FARLEY, N. H., 27 Atl. Rep. 223. 

11. ASSIGNMENT FOR BENEFIT OF CREDITORS—Fraud. 
—An assignment by an insolvent merchant, who has 
been doing business solely on capital borrowed from 
his relatives, who knew of his insolvency, in which 
such relatives are preferred, is fraudulent in fact as to 
his other creditors, who were ignorant of the circum- 
stances.—SMITH V. SIPPERLY, Utah, 24 Pac. Rep. 54. 

12. ATTACHMENT—Dissolution — Bond.—A bond given 
to procure the release of goods taken under attachment, 
conditioned, as provided by Pub. St. ch. 207, § 16, to 
pay any final judgment that plaintiff should recover, 
and also conditioned. as provided by section 20, to 
return the goods if plaintiff should recover final judg- 
ment in the attachment suit, is not good as a statutory 
bond, since it does not conform to either section, bu 
is good as acommon-law bond.—EASTON V. ORMSBY, 
R. L, 27 Atl. Rep. 216. 


13. ATTORNEY—Services — Negligence.—It is not un- 
professional conduct on the part of an attorney to 
bring an action on a just claim against a non-resident, 
and serve summons by publication, when employed to 
do s0, with the hope that possibly the defendant 
therein will pay the judgment obtained, on its being 
sent to the place where he resides, though such attor- 
ney knows such action cannot be maintained, for 
want of jurisdiction. But if the attorney advised his 
client, in such case, that the service by publication 
was good, anda valid judgment could be obtained, 
such attorney cannot recover for services rendered 
therein.—HINCKLEY V. KRUG, Cal., 34 Pac. Rep. 119. 


14. ATTORNEY AND CLIENT—Fees—Lien on Judgment. 
—Where the amount due on a judgment recovered for 
the purchase price of property sold by plaintiff to 
defendant is paid into a court of equity for distribution, 
plaintiff's attorneys are entitled to receive therefrom 
the money due them for meritorious services rendered 
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to plaintiff in other suits growing out of such purchase, 
where such services were rendered with the expecta- 
tion that they would be paid for out of the proceeds of 
such judgment.—BLAIR V. HARRISON, U. 8. C. C. of App., 
57 Fed. Rep. 257. 

15. BonD—Contractors’ Bonds.—Code Civil Proc. Cal. 
§ 1183, provides that a building contract which is not 
recorded before work is commenced thereunder, when 
the contract price exceeds $1,000, shall be void, and no 
recovery thereon can be had by either party thereto: 
Held, that a bond for $5,000 given by the contractor to 
the owuer to secure the latter against claims and liens 
for labor on materials, and which refers toa written 
contract that has not been recorded, made between 
the principal and obligee, is not within the meaning of 
the statute, and may be enforced without violating the 
above section. — KIESSIG V. ALLSPAUGH, Cal., 34 Pac. 
Rep. 106. 

16. CARRIERS—Passengers — Street Car Companies.— 
One is guilty of contributory negligence if he is guilty 
of want of ordinary care, and the want of extraordinary 
care, merely, is no defense.—TOBIN V. OMNIBUS CABLE 
Co., Cal., 34 Pac. Rep. 124. 

17. CARRIERS—Receipts for Goods—Agent.—The gen- 
eral authority ofa railway agent to give receipts for 
goods delivered for transportation extends only to 
such receipts as are given at the time the goods are 
delivered, or so near thereto as to be, according to 
business usage, a part of the res geste. Unless special 
authority be shown, receipts executed by the agent 
several months after the transaction—more especially 
if litigation was then contemplated, or had become 
probable—are not evidence to affect the company.— 
HEMATITE MIN. CO. V. EAST TENNESSEE, V. & G. Ry. 
Co., Ga., 188. E. Rep. 24. 

18. CLAIM AND DELIVERY — Speculative Damages.— 
The value of the time consumed by plaintiff in an ac- 
tion of claim and delivery, in recovering the property 
in dispute, and his railroad and hotel expenses and 
attorneys’ fees, are speculative damages, which cannot 
be recovered in such action.—LOEB V. MANN, S. Car., 18 
S. E. Rep. 1. 

19. CONSTITUTIONAL LAW—Reé gulation of Commerce— 
State Quarantine Laws.—The detention and disinfec- 
tion of immigrants by order of a State board of health, 
with the purpose of preventing infectious disease, is 
nota regulation of foreign commerce by a State, with- 
in the meaning of the prohibition in Const. U. S. art. 1, 
§8.—MINNEAPOLIS, ST. P. & S. S. M. Ry¥. CO. V. MILNER, 
U.S. C. C. (Mich.), 57 Fed. Rep. 276. 

20. ContRacT—Corporation.—A contract made fora 
corporation to be thereafter organized does not bind 
it.—WINTERS V. HUB MIN. Co., U.S. OC. C. (Idaho), 57 
Fed. Rep. 287. 

21. CORPORATIONS—Acts of Officers.—A corporation 
which names one as manager, and allows him as such 
to largely control its business, will be held responsible 
for his acts in its name, unless it affirmatively shows 
that such acts were unauthorized.—CARRIGAN V. PORT 
CRESCENT Imp. CO., Wash., 34 Pac. Rep. 148. 

22. CORPORATIONS—Contract of Officers.—In an action 
ona note purporting to have been made by defendant 
corporation, where it appears that all the business of 
defendant, including the making of numerous similar 
notes, had fora long time been transacted by its pres- 
ident and secretary, who executed the note, and that 
their actions always had been informally ratified by 
paying the notes, and otherwise, defendant is estopped 
to deny the authority of such officers to execute the 
note.—DUGGAN V. PACIFIC Boom Co., Wash., 34 Pac. 
Rep. 157. 

23. CORPORATIONS — Insolvency — Bordholders.—A 
condition in a trust deed given to secure the bonds of 
& corporation, providing that the bondholders shall 
not bring suit without notice in writing to the trustee, 
nor without a request to the trustee to sue, made by 
the holders of one-fifth of the outstanding bonds, is 
binding upon the bondholders in the absence of proof 
showing fraud or mismanagement on the part of the 





corporation.—MCGEORGE V. BIG STONE GAP Imp. Co., 
U. 8. C. C. (Va.), 57 Fed. Rep. 262. 

24. CORPORATION — Stock — Transfer.—Code, 1881, § 
2429, provides that atransfer of corporate stock shall 
not be valid, except between parties, until the same is 
recorded in the books of the corporation. Section 2432 
provides that “any stockholder may pledge his stock 
by a delivery of the certificate, but may, nevertheless, 
represent the same at all meetings, and vote as a stock- 
holder.” The chapter further provides that the books 
containing the record of shareholders shall be open 
for the inspection of any of the “stockholders or credi- 
tors of such corporation:” Held, that the title of the 
pledgee of stock is superior to that of the purchaser 
on execution against the pledging stockholder, though 
the transfer to the pledgee is not recorded.—PORT 
TOWNSEND NAT. BANK Vv. PORT TOWNSEND GAs & FUEL 
Co., Wash., 34 Pac. Rep. 155. 

25. CORPORATIONS — Stockholders—Kansas Statute.— 
Under Gen. St. Kan. 1889, p. 381 par. 1192, providing 
for the enforcement of the liability of stockholders of 
a corporation for the corporate debts, the creditor 
may either proceed summarily in the court where 
judgment has been given against the corporation and 
execution returned nulla bona, or he may proceed by an 
ordinary action atlaw wherever personal jurisdiction 
of such stockholder can be acquired.—BANK OF NORTH 
AMERICA V. RINDGE, U.S. C. C. (Cal.), 57 Fed. Rep. 279. 


26. Costs—Habeas Corpus.—A hubeas corpus proceed- 
ing by a mother against a fatherto obtain possession 
of their child isa ‘‘special proceeding in the nature of 
an action,” within the meaning of Code Civil Proc. § 
495, providing that costs shall be allowed in such pro- 
ceedings to plaintiff ona judgment in his favor.—STaTE 
v. NEWELL, Mont., 34 Pac. Rep. 28. 

27. COUNTY COURTS—Powers over Administrator.—A 
county court, having by statute full control of the es- 
tates of decedents and the persons administering them, 
and also having, as to matters within its jurisdiction, 
the powers ofa court of equity, may order an admin- 
istrator, whois wasting the assets of the estate, to 
turn over the funds in his hands, till his affairs can be 
investigated, or until he can be removed, and his suc- 
cessor appointed.—PEOPLE V. COUNTY CoURT, Colo., 34 
Pac. Rep. 166. 

28. CRIMINAL Law—Compensation—Change of Venue. 
—Where, in a criminal case, the venue is changed, and 
the State fails to convict, or defendant proves insolv- 
ent, the county in which the indictment was found is 
not liable for the fees of the sheriff of the county in 
which the trial was had.—COMMISSIONERS OF Ross 
CounNTY V. STATE, Obio, 34 N. E. Rep. 735. 

29. CRIMINAL Law—Cross-examination of Defendant. 
—On a prosecution for an assault with intent to com- 
mit murder with a knife, defendant testified as 
to his presence at the scene of the assault, and 
his arrest as a perpetrator thereof, but made no 
mention of anything happening after his arrest: Held 
that, under Pen. Code, § 1823, providing that a defend- 
ant who offers himself as a witness can be cross-exam- 
ined only as to ‘‘matters about which he was examined 
in chief,” defendant could not be cross-examined re- 
garding a pistol which fell from his person just after 
his arrest.—PEOPLE V. WONG AH LEONG, Cal., 34 Pac. 
Rep. 105. 

80. CRIMINAL Law—Misconduct of Jury.—In a crim- 
inal case it appeared that, after the jury had arrived at 
a verdict of guilty, one of the jurors went into another 
room, and had an officer write out the verdict, directed, 
in substance, by the juror, who returned with !t to the 
jury room: Held, that the verdict should not be dis- 
turbed, the harmlessness of the transaction to defend- 
ant’s rights being apparent.—TERRITORY V. EDIE, N. 
Mex., 34 Pac. Rep. 46. 

31. CRIMINAL LAwW—Murder—Continuance.— A crim- 
inal case will not be continued on account of the ab- 
sence of a witness who can be used only to impeach a 
witness for the adverse party. Every reasonable pre- 
sumption is indulged in behalf of the action of the tria) 
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court in refusing a continuance.—STATE Vv. HOWELL, 
Mo., 23S. W. Rep. 263. 

32. CRIMINAL PRACTICE — Information — Jurat by 
Deputy.—The deputy county clerk, being duly qualified 
to administer oaths, may and should sign the jurat to 
the verification of an information without mentioning 
his principal.—STATE V. DOE, Wash., 34 Pac. Rep. 154. 


33. DECEIT—False Representations.—In order to sus- 
tain an action on the case for deceit in the sale of real 
or personal property, the deceit or fraud relied upon 
must relate distinctly and directly to the contract, and 
affect its very presence and substance, and must be 
material to the contract.—PALMER V. BELL, Me., 27 
Atl. Rep. 260. 

34. DEED—Conditional Delivery.—For the purpose of 
defeating a deed, statements of the grantor, made 
some time after its execution, that he delivered it only 
conditionally, are not admissible, as a grantor cannot 
thus disparage his deed by declarations in his own in- 
terest.—ORD V. ORD, Cal., 34 Pac. Rep. 83. 

35. DEED—Parol Evidence.—In a suit for specific per- 
formance of an exchange of lands, it appeared that 
deeds had been prepared by the parties, and left with 
a third person, to ve delivered in case defendants 
should approve ofthe land to be conveyed to them, 
but the control ofthe respective deeds did not pass 
from the grantors therein: Held, that the deeds so 
delivered were not escrows, and hence did not, in the 
absence of a valid written contract, justify the instruc 
tion of testimony to show the conversations of the 
parties prior and leading up to the signing and deposit 
of the deeds.—NICHOLS Vv. OPPERMANN, Wash., 34 Pac. 
Rep. 162. 

36. DEED AS MORTGAGE.—Where a purchaser of land 
verbally agrees with another that, if the latter will 
loan him the purchase price, the conveyance shall be 
made direct to the latter as security therefor and also 
for future advances, the conveyance makes the lender 
atrustee and also a mortgagee, and he has a lien for 
the amount advanced for the purchase and for the 
subsequent advances.—CAMPBELL V. FREEMAN, Cal., 34 
Pac. Rep. 113. 

37. DIVORCE—Collusion.—Where, after a summons 
and complaint for a divorce has been served on de- 
fendant, she, understanding the nature of the action, 
fails to defend, under a collusive agreement with 
plaintiff, fora money consideration to be paid her, a 
decree for plaintiff will not be set aside on her petition, 
it appearing that she feels no remorse for her fraud on 
the court, but is actuated solely by a desire to obtain 
the money.—HUBBARD V. HUBBARD, Colo., 34 Pac. Rep. 
170. 

38. ELECTION AND VOTERS—Australian Ballot Law— 
Nominations.—St. 1893, ch. 417, known as the ‘‘Aus- 
tralian Ballot Law,” provides that in order to nom- 
inate by a caucus, or by a convention of delegates 
chosen by caucuses, a candidate whose name shall be 
put onthe official ballot, there must be present not 
less than 25 voters, participating and voting therein, 
unless the party holding such caucuses polled not less 
than 3 per centum of the entire vote cast for governor 
atthe preceding annual election: Held that, if the 
provisions of the law requiring an official ballot are 
constitutional, the restrictions made by such statute 
as to the names of candidates that shall be printed 
thereon are reasonable and valid.—MINOR Vv. OLIN, 
Mass., 34.'N. E. Rep. 721. 


39. EQuiTy—Jurisdiction—Trusts.—Respondent, by a 
written agreement, in consideration of conveyances to 
him of certain ‘‘mining locations,’ promised to pay 
to complainants certain stock in a ‘mining pool.” 
Oral agreements between the parties provided that 
respondent was to form the pool, but the conveyances 
were absolute on their face: Held,that the facts cre- 
ated a trust, and equity had jurisdiction of a bill to 
enforce the delivery of the stock.—WoOoD V. PERKINS, 
U.S.C. C. (Mass.), 57 Fed. Rep. 258. 

40. EXPERT EVIDENCE—Value.—Merchants and clerks 





of merchants ina foreign country who deal in a eer. 
tain article are competent to testify as tothe market 
value ofthe article in such foreign country.—Gpgpy. 
WALD V. FREESE, Cal., 34 Pac. Rep. 73. 

41. GirTs—Validity.—Gifts freely exchanged betwee 
competent parties, when consummated by actual de. 
livery, and not prejudicial to creditors, cannot be 
made the subject of a lawful claim or counterclaim by 
one party against the other.—ROURKE Vv. Waiting, 
Colo., 34 Pac. Rep. 172. 

42. GUARDIAN AND WARD — Lunatic’s Property.—4 
court of chancery has no power to order the sale of, 
lunatic’s property for his support, orto make a change 
of investment, apart from that given by Code, art. 16, 
§§ 96, 98, which require the applicatjon for such sale to 
be made by a guardian, committee, or trustee of the 
lunatic.—HAMILTON V. TRABER, Md., 27 Atl. Rep. 229, 

43. HIGHWAYsS—Boundaries.—Under Act of March 3, 
1876, § 52, declaring that roads used as public roads for 
the five years preceding the passage of the act are 
highways, the public user isthe only thing to be con- 
sidered, without regard to the owner’s intention in 
permitting it.—FRESHOUR V. HIHN, Cal., 34 Pac. Rep. 
87. 

44. HiGHWAy—Defects.—Whether or not a log ofa 
certain size, lying by the side of a highway, and ex- 
tending a certain distance over the edge thereof, ren- 
dered the highway defective, is a question of fact to be 
decided by the trial court.—O’NEIL Vv. TOWN OF East 
WINDSOR, Conn., 27 Atl. Rep. 237. 

45. HOMESTEAD — Limitation on Value.—Where the 
value of an estate is $35,000 in excess of debts and ex- 
penses of administration, it is not an abuse of disere- 
tion to set apart as a homestead to the surviving wife, 
out of the community property, premises worth $10,000, 
which were occupied by deceased and his family in his 
life-time, and which are indivisible.—SMITH V. SMITH, 
Cal., 34 Pac. Rep. 77. 

46. HUSBAND AND WIFE—Insanity of Husband.—An 
action by a wife against the guardian of her insane 
husband for support is, in effect, against her husband, 
and will not lie,as the common law gives no such 
right, and the statute gives it (Rev. St. § 5132) only 
where the husband has deserted his wife, or is in the 
State prison, oris an habitual drunkard, or has re 
nounced the marital relation, and refused to live with 
his wife, by joining a sect requiring such renunciation. 
—HALLETY? v. HALLETT, Ind., 34 N. E. Rep. 740. 


47. INSURANCE—Breach of Conditions.—Where a fire 
insurance policy provides that it shall be void if the 
interest of the insured inthe property ‘‘be other tha 
unconditional and sole ownership,” the fact that one 
of the insured articles is held merely under a contract 
of sale, with the title outstanding in the seller, in- 
validates the whole policy.—MCWILLIAMS V. CASCADE 
FIRE & MARINE INS. CO., Wash., 34 Pac. Rep. 140. 


48. INSURANCE — Doing Business without License- 
Corporations.—By the act of October 24, 1887, to regu 
late the business of insurance, no unincorporated 
company is required to obtain, or can obtain, from the 
insurance commissioner a license to transact the busi- 
ness of insurance inthis State; and the penalty pre 
scribed in the ninth section of the act for doing or pe 
forming any of the acts or things mentioned thereil 
for any insurance company is not applicable unles 
the company is one incorporated by the laws of this 
State or some other State or of a foreign governmenl. 
According tothe facts appearing in the record, the 
Guarantee & Accident Lloyds isa voluntary associt 
tion, unincorporated, consisting of 100 natural persons 
This being so, that company cannot be licensed # 
transact the business of insurance in this State; avd, 
although there is no statutory authority for it to trate 
act business without a license, a person who, asilé 
agent, assists it in doing so, is not guilty of any ot- 
fense.—FORT V. STATE, Ga., 18S. E. Rep. 14. 

49. INSURANCE AGAINST EXPLOSIONS—Construction! 
Policy.—A steam boiler insurance company that bad 





VoL. 


—_—_— 





no pow 
ing ‘a: 
or dam 
policy ‘ 
der the 
ing fro 
pany W 
STEAM 
Co., U. 
50. IN 
ona m 
that an 
loss occ 
of any 
tions of 
ment oO 
not atte 
that, it 
when da 
assess 
HAVERS 
27 Atl. | 


51. JU) 
limiting 
ing to s 
applica 
assigne 
count; 
ing tot 
court n 
six mon 
Pac. Re 

52. Jul 
foreign 
John N: 
which ju 
him, rai 
did not 
show th 
original 
Rep. 21. 

53, LA 
Where, i 
tate, pl: 
after th 
denies t! 
an exect 
plaintiff 
thereuns 
chase, j 
South. R 


54, LIB 
publishe 
“Venalty 
ment Co 
fight to- 
Voters jj 
also rep 
Held, th 
Vv. San J 
128, 

55. Lim 
mortgag. 
in other 
mortgag: 
adverse t 
Sage is c 
Statute o 
PALMTAG 


56. Limi 
by adeb’ 
Specifyin 
Made, is ; 
the case « 
Proves th 
one in su 


57. Man 
be requir 








>». 19 


— 
& Cer. 
narket 
GRUN 


‘tween 
1al de- 
not be 
aim by 
LITING, 


rty.—A 
le ofa 
change 
art. 16, 
sale to 
of the 
229, 

rch 31, 
ads for 
act are 
be con- 
tion in 
». Rep. 


g ofa 
and ex- 
of, ren- 
ct to be 
F EAst 


ere the 
and ex: 
disere- 
1g wife, 
1 $10,000, 
y in his 
SMITH, 


nd.—AD 

insane 
usband, 
10 such 
32) only 
is in the 
has re- 
ive with 
ciation. 


re a fire 
id if the 
her than 
hat one 
contract 
lier, in 
JASCADE 
d. 


icense - 
to regu: 
rporated 
from the 
che busi- 
alty pre: 
g or per: 

thereia 
e unles 
‘3 of this 
rnment. 
ord, the 
associa: 
persons. 
ensed 1 
ite; and, 
to trans 
10, as its 
t any of 





uction 
that bal 


VoL. 37 


CENTRAL LAW JOURNAL. 


385 











no power to insure against fire issued a policy insur- 
ing ‘against explosion and accident and against loss 
or damage resulting therefrom.” On the back of the 
policy of a covenant that no claim should be made un- 
der the policy ‘‘for any loss or damages by fire result- 
ing from any cause whatever:” Held, that the com- 
pany was not liable for loss caused by fire. —AMERICAN 
§Tr—EAM BOILER Ins. CO. V. CHICAGO SUGAR REFINING 
Co., U.S. C. C. of App., 57 Fed. Rep. 294. 

50, INSURANCE POLICY—Assessments.—In an action 
ona mutual fire insurance policy, defendant alleged 
that an assessment against plaintiff was due when the 
loss occurred. The policy provided for the payment 
ofany loss ifthe insured Complied with the “condi- 
tions of the constitution and by-laws,” and for pay- 
ment of all ‘‘legal assessments.” The by-laws were 
not attached to the policy, nor putinevidence: Held 
that, it not appearing that failure to pay assessments 
when due forfeited the policy, nor what were legal 
assessments, a judgment for plaintiff was proper.— 
HAVERSTICK V. PENN TP. MUT. FIRE INS. ASS’N., Penn., 
97 Atl. Rep. 245. 


bl. JODGMENT—Limitation.—Code Civil Proc. § 473, 
limiting the setting aside of any judgment or proceed- 
ing to six months after the same wastaken, has no 
application to an order granting the discharge of an 
assignee in insolvency on final settlement of his ac- 
count; and where an assignee finds property belong- 
ing tothe insolvent’s estate after his discharge the 
court may set aside the discharge, though more than 
six months have expired.—RUED V. COOPER, Cal., 34 
Pac. Rep. 98. 

52. JODGMENT—Service of Writ.—In an action on a 
foreign judgment, evidence that defendant’s name is 
John Narver, and thatthe summons in the action in 
which judgment was rendered, and which was read to 
him, ran against IP. J. Narver, and that, therefore, he 
did not appear and answer the suit, is insuflicient to 
show thatthe court was without jurisdiction in the 
original action.—FOSHIER V. NARVER, Oreg., 34 Pac. 
Rep. 21. 

53. LANDLORD AND TENANT—Action for Possession.— 
Where, in an action to recover possession of real es- 
tate, plaintiff claims that defendant is holding over 
after the expiration of her tenancy, and defendant 
denies the lease on which plaintiff relies, evidence of 
anexecutory contract of purchase by defendant from 
plaintiff's grantor, and of defendant’s possession 
thereunder for many years prior to plaintiff’s pur- 
chase, is irrelevant.—HAWKINS V. JAMES, Miss., 13 
South. Rep. 813. 


54. LIBEL.—Defendants, on the day ofa local election, 
published concerning plaintiff, E, the following: 
“Venalty. It is understood that the Electric Improve.- 
ment Company will put a large sum of money into the 
fight to-day to corrupt voters. There are scores of 
Voters in every community that money can buy. It is 
also reported thut E isto have charge ofthe saek:” 
Held, that the article was libelous per se.—EDWARDS 
V, SAN JOSE PRINTING & PUB. CO., Cal., 34 Pac. Rep. 
1238, 

55. LIMITATIONS—Estoppel to Plead.—The fact that a 
mortgagor was the general attorney ofthe mortgage 
in other matters does not make the position of the 
mortgagor a fiduciary one, or renderit anything but 
adverse to the mortgagor’s interest, as far as the mort- 
gage is concerned, so as to estop him to set up the 
Statute of limitations to an action of foreclosure.— 
PALMTAG V. ROADHOUSE, Cal., 34 Pac. Rep. 111. 


56. LIMITATIONS—New Promise.—A general promise 
by adebtor to pay ‘‘something on account,’ without 
Specifying the debt on which the payment is to be 
made, is sufficient, in an action by the creditor, to take 
the case of the statute of limitations, unless the debtor 
Proves that a promise’ relates to a debt other than the 
one in suit.—WILcox V. CLARKE, R.I., 27 Atl. Rep. 219. 


57. MANDAMUS TO CoURT.—The superior court will not 
be required by mandamus to recognize an attempted 





ppeal from an order which is not appealable.—STATE 
Vv. PARKER, Wash., 34 Pac. Rep. 149. 

58. MASTER AND SERVANT—Negligence—Evidence.—In 
an action for injuries to an employee in a mine, alleged 
to have resulted from negligent blasting, and from 
failure to make a proper examination to discover loose 
pieces of ore after the blast, it is error to ask a witness 
if the blast was prepared and the examination made in 
the ways usualin that mine, when it does not appear 
that the injured employee knew what those ways were, 
— BENNETT V. TINTIC IRON Co., Utah, 34 Pac. Rep. 61. 

5¥. MASTER AND SERVANT—Negligence — Vice-princi- 
pals.—One appointed by a mining company, as required 
by law, to examine its mine daily for fire damp, with 
authority to forbid men from working in any part of 
the mine which may seem unsafe, is not a vice-princi- 
pal of the company, so as to make the latter liable for 
his negligence in opening a lamp to light his pipe 
while engaged in conversation in the mine.—MORGAN 
Vv. CARBON HILL COAL Co., Wash., 34 Pac. Rep. 152. 

60. MASTER AND SERVANT—Negligence of Superinten- 
dent.—Where an employee of a corporation is injured 
by the starting of machinery by reason of the absence 
of the superintendent and manager from the place 
where the rules of the company, which were known to 
the employees, required him to be, and because he 
failed to notify the engineer, as it was his duty to do, 
of the dangerous position of the injured employee, 
which was knownto him, the company is liable for 
such injuries.—GERRISH V. NEW HAVEN IcE Co., Conn., 
27 Atl. Rep. 235. 

61. MASTER AND SERVANT—Vice-principal — Railroad 
Conductor. — Rules of a railroad company imposing 
upon its conductors the care and management of 
switches used by them, and charging them with the 
responsibility of their proper handling and position 
while in such use, are sueh a delegation by the com- 
pany of the duty which it owes to its employees as 
will render a conductor, in that connection, a vice- 
principal; so as to charge the company with liability 
for the death of an engineer killed by reason of his 
engine running into an occupied side track, through a 
switch negiigently left open and unguarded by the 
conductor of another train.—MASE V. NORTHERN Pac. 
R. Co., U. 8. C. C. (Minn.), 57 Fed. Rep. 283. 

62. MECHANICS’ LIENS — Evidence. — Where in an 
action to enforce alien for material furnished for the 
construction of a telephone line there isno evidence 
that such material was used in the construction of the 
particular line against which the lien was sought to be 
enforced, a judgment for plaintiff will be set aside on 
appeal.—_ROEBLING SONS CO. Vv. BEAR VALLEY IRRIGA- 
TION Co., Cal., 34 Pac. Rep. 80. 

63. MECHANIC’S LIEN — Homestead. — A lien for ma- 
terials furnished is a mechanic’s lien, within the 
meaning of Code Civil Proc. § 323, providing that such 
a lien shall not be affected by the provisions for home- 
stead exemptions.—BONNER V. MINNIER, Mont., 34 Pac. 
Rep. 30. 


64. MINES AND MINING—Location of Claim.—Rev. St. 
U.S. § 2324, provides that, on failure to perform labor 
or make improvemefits on a mining claim to the extent 
of $100 per year, the claim shall be open to relocation, 
provided that the original locators, their heirs or 
assigns, do notresume work before such relocation. 
Gen. St. § 2409, provides that, if the locator of a mining 
claim be desirous of taking in part of an overlapping 
claim which has been abandoned, he may Bile an addi- 
tional certificate: Held, that territory abandoned 
under the former provision may, under the latter, be 


taken by the owners of ajunior location.—JOHNSON V. 
YouneG, Colo., 34 Pac. Rep. 173. 


65. MORTGAGES—Construction.—Where the language 
of a written contract is susceptible of more than one 
meaning, it is allowable to take into consideration the 
situation of the parties, and the circumstances under 
which it was made, in order to ascertain its true mean- 
ing. The instrument may be read in the light of sur- 
rounding circumstances. — SNOW V. PRESSEY, Me., 27 
Atl. Rep. 272. 
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66. MORTGAGES — Foreclosure — Judgment. — In an 
action to foreclose a mortgage, in which service is 
made by publication only, the court has no jurisdiction 
to enter a personal judgment fora deficiency.—BLUM- 
BERG V. BIRCH, Cal., 34 Pac. Rep. 102. 

67. MUNICIPAL ASSESSMENTS—Recovery of Payment.— 
Where a lot owner seeks to recover the payment of an 
assessment in fact void, but apparently a lien on his 
lot, the burden being on himto prove that when he 
paid he did not know that the assessment was void, the 
sufficiency of his proof isa question for the jury. — 
TRIPLER V. MAYOR, ETC., N. Y., 34 N. E. Rep. 729. 

68. MUNICIPAL CORPORATIONS — Fireworks Display— 
Nuisance.—A large display of fireworks, including 
heavily-charged explosives, held at the junction of two 
narrow and completely built streets of alarge city, 
and managed by private persons under no oflficial 
responsibility, is an unreasonble and dangerous use of 
the streets, and a public nuisance.—SPEIR V. CITY OF 
BROOKLYN, N. Y., 34 N. E. Rep. 727. 

69. MUNICIPAL CORPORATIONS—Ordinance—Salary of 
Assessor.—In an action against a city for salary as city 
assessor, it appeared that plaintiff was elected to that 
office in 1890; that in 1888 the city council, organized 
under the unconstitutional act of May 24, 1887 (P. L. 
204), had passed an ordinance fixing the salary of the 
city assessor at $3 per day: Held, under Act May 13, 
1889 (P. L. 196), which declared all existing councils 
legal and their ordinances valid, that plaintiff was 
entitled to compensation as fixed by said ordinance.— 
DEVERS V. CITY OF YORK, Penn., 27 Atl. Rep. 247. 

70. MUNICIPAL CORPORATION—Public Improvements— 
Assessment.—A city charter giving power to improve 
streets at the expense of adjoining property is not 
unconstitutional, as depriving persons of property 
without due process of law, because it does not ex 
pressly provide for notice tothe property owners at 
any stage of the proceedings. — WILSON V. CITY OF 
SALEM, Oreg., 34 Pac. Rep. 9. 

71. MUNICIPAL CORPORATIONS—Public Improvements— 
Assessments.—Though acts which the statute requires 
to be performed before making a public improvement 
are conditions precedent to the power to levy a tax on 
the property owners, only a substantial compliance 
with the statute is required; and the assessment is not 
vitiated by want of technicality of expression, or pre- 
cision of statement as to the work, which does not 
affect the essential object in view.—GILL Vv. DUNHAM, 
Cal., 34 Pac. Rep. 68. 

72. MUNICIPAL CORPORATION—Street Assessiments.— 
St. 1889, p. 157,§ 7, subd. 8, provides that ‘‘where any 
work is done on either or both sides of the center line 
of any street for one block or less, and further work 
opposite to the work of the same class already done is 
ordered to be done to complete the unimproved portion 
of said street the assessment to cover the total expense 
of said work so ordered shall be made upon the lots or 
portions of the lots only fronting the portions of the 
work so ordered:” Held, that where a street was 
ordered to be paved for one block, where not already 
so paved, the assessment was properly made on those 
lots, only, on which the work done abutted. — MCDON- 
ALD V. CONNIFF, Cal., 34 Pac. Rep. 71. 

73. MUTUAL BENEFIT SOCIETIES—Change in Laws.—A 
change of the laws of a mutual benefit association in 
regard tothe payment of benefit certificates is not an 
amendment of its certificate of incorporation or articles 
of association, within the meaning of Civil Code, § 362, 
providing the method for making such amendments.— 
BOWIE V. GRAND LODGE, Cal., 34 Pac. Rep. 103. 

74. NEGOTIABLE INSTRUMENT—Bona Fides—Pleading. 
—In an action on a note, an allegation inthe answer 
that ‘‘plaintiff is not an innocent holder for value” 
will not justify the admission of evidence of facts 
showing a want of good faith, but such facts must be 
distinctly alleged.—VOORHEES V. FISHER, Utah, 34 Pac. 
Rep. 64. 

75. NEW TRIAL AS OF RIGHT.—Where, by supplemental 





complaint, a cause of action for damages and posses. 
sion of real estate is joined with an action to enjoin 
defendant from entering on the land, and for damages, 
and the two causes, as thus joined, whether properly 
or improperly, proceed to judgment, by which al) 
questions at issue under both causes of action are 
adjusted, the defeated party is not entitled to anew 
trial as of right.—RICHWINE V. PRESBYTERIAN CHURCH, 
Ind., 34 N. E. Rep 737. 

76. NEGOTIABLE INSTRUMENTS — Bona Fide Holder~ 
Notice.—Where a note has been transferred by the 
payee to a firm of which he is a member, the firm cap. 
not defeat the defense of fraud, in an action thereon, 
on the ground that had no notice thereof as it ig 
chargeable with the payee’s knowledge. — CALVERT y, 
DIMON, Colo., 34 Pac. Rep. 170. 

77. NEGOTIABLE INSTRUMENT—Notes—Indorsement,— 
Under the Code, §§ 2775, 2776, a promissory note not 
containing any words of negotiability is so far nego. 
tiable by indorsement of the payee in blank as to pass 
the title to a bona fide holder, and enable him to sue the 
maker in hisown name. This was so ruled in Good- 
man vy. Fleming, 57 Ga. 360, which case is imperfectly 
reported, it appearing from the transcript of the 
record on file in this court that the indorsement in 
volved in that case was in blank only.—NATIONAL BANK 
OF COLUMBUS V. LEONARD, Ga., 188. E. Rep. 32. 

78. NOVATION—Mortgage—Description.—An absolute 
deed conveying land as security for a debt is a security 
of a higher nature than a mortgage for the same debt 
onthe same premises, and when the mortgage is en- 
tered satisfied, and surrendered up because of the 
execution of such a deed, the transaction operates as 
a novation.—PATTERSON v. EVANS, Ga., 18 S. E. Rep. al. 


79. OFFICE AND OFFICERS—Removal.— The removal 
of a district attorney and marshal was ordered by the 
president during a vacation of the senate, and before 
the expiration of the four-years term for which they 
were appointed, but they refused to surrender their 
offices. Subsequently,on the assembling ofthe dis- 
trict court, the new appointees to these positions pre- 
sented commissions signed by the president and at 
torney general, and demanded recognition: Held, 
that the court could notin this informal manner pass 
upon the question whether the president has power, in 
vacation of the senate, to remove officers whose terms 
have not expired, but, until the question was deter 
mined by a direct proceeding for that purpose, would 
presume that the executive had acted within his con- 
stitutional power, and would recognize the new ap- 
pointees.— IN RE O’NEAL, U. 8. C C. (Ala.), 57 Fed. 
Rep. 293. 

80. PARTITION—Appealable Judgment.—A proceeding 
for partition of real estate, brought under chapter 9, 
div. 7, tit. 1, of the Code of Civil Procedure, 
is a civil action, although the petition states 
no equitable grounds for. relief; and, being 
within the original jurisdiction of the court of common 
pleas, andthe parties not being entitled to a trial by 
jury, the cause may be appealed to the Circuit Court, 
under the provisions of section 5226, Rev. St.—Mc- 
ROBERTS V. LOCKWOOD, Ohio, 34 N. E. Rep. 734. 


81. PARTITION—Suit in Equity.—Under Code Proce. § 
583, relating to partition, and providing that “the 
rights of the several parties plaintiffs as well as de 
fendants may be put in issue, tried and determined iD 
such suit,” a suit in equity for partition should not be 
dismissed, as at common law, because defendant is iD 
possession, claiming adversely, but the court should 
determine the title—HILL v. YouNG, Wash., 34 Pac. 
Rep. 144. 


82. PAYMENT—Mistake of Fact.—Plaintiff, as surety of 
an executor, having become liable to legatees because 
of a misappropriation by the executor of funds of 
the estate, drew his check in favor of a legatee who 
had died without issue before testator, but of which 
fact both plaintiff and the executor were ignoratl 
The executor, in whose hands the plaintiff had put the 
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eheck for delivery to the legatee, delivered it to de- 
fendant, who was the personal representative of the 
deceased legatee: Held, that plaintiffcould recover 
the amount of such check as money paid under a mis- 
take of fact, though it had been distributed by defend- 
ant among those entitled to the estate of the deceased 
legatee, unless defendant shows that it would be in- 
equitable to allow such recovery.—PHETTEPLACE Vv. 
BUCKLIN, R. I., 27 Atl. Rep. 211. 

83, PLEADING— Bstoppel—Insurance Policy.—An es- 
toppel of an insurance company to claim a breach of 
the conditions of a policy of fire insurance by non-oc- 
cupancy of the premises, after having issued | the 
policy with knowledge of such non-occupancy, must 
be specially pleaded.—BRUCE V. GERMAN Sav. & LOAN 
Soc., Oreg., 34 Pac. Rep. 16. 

84. POWERS OF ATTORNEY—Service of Writ.—A plaint- 
iff is bound by directions as to the service of the writ 
given by his attorney to the officer to whom the writ 


. is delivered for service.—MORGAN V. JOYCE, N. H., 27 


Atl. Rep. 225. 

85. PUBLIC Lanps—Grants in Aid of Railways.—Under 
the acts of congress granting lands to Minnesota to aid 
inthe building of railways, and the acts of the terri- 
torial and State legislatures granting such lands torail- 
way companies, the lands so granted were required to 
be selected from a territory coterminous with the rail- 
road, and the governor of Minnesota had authority to 
make deeds of land as fast as the roads were con- 
structed: Held, that such deeds conveying lands in 
advance of the point to which the road was actually 
constructed were not void, but only voidable.—ST. 
Pau, & N. P. Ry. Co. v. 8ST. Paut, M. & M. Ry. Co., U. 
8.C. C. (Minn.), 57 Fed. Rep. 272. 

86. QUO WARRANTO—Jury Trial.—A proceeding by in- 
formation in the nature of quo warranto is a suit at com- 
mon law, within the meaning of Const. U. S. Amend. 7 
providing for the right of trial by jury in such suits.— 
BRADFORD V. TERRITORY, Okla., 34 Pac. Rep. 66. 

87. RAILROAD COMPANY— Elevated Railroads—Dam- 
ages to Abutting Lots.—In an action for damages to 
abutting property by the construction and mainten- 
ance of an elevated railway, it is error to refuse to 
find that the easements interfered with, aside 
trom consequential damages to the premises, have in 
themselves only a nominal value, as benefits can only 
goto reduce consequential damages.—SAXTON V. NEW 
YorkK EL. R. Co.,N. Y., 34 N. E. Rep. 728. 

88. RAILROAD COMPANY — Negligence— Evidence.— 
Upon the trial of an action against a railroad company 
for a homicide resulting in part from the misplace- 
ment of a switch, it was not error to refuse to allow 
the defendant to show “the common experience of 
railroads” in getting back switch keys from their em- 
ployees, and that all railroads have great difficulty in 
keeping up with such keys and having them returned 
by discharged employees because of their real or al- 
leged loss. Nor was there error in refusing to allow 
defendant to prove ‘‘the custom or usage of railroads 
in reference to providing a watchman for each of their 
switches,” defendant expecting to prove ‘‘that the 
general custom was not to provide a watchman for 
such switches.”—EastT TENNESSEE, V. & G. Ry. Co. Vv. 
Kanz, Ga., 18S. E. Rep. 18. 

89. REAL ESTATE BROKERS—Forfeiture of Commis- 
sions.—In an action for commissions on a sale of land, 
it appeared that plaintiffs were employed by an in- 
tending purchaser to procure 9 tract such as he wanted, 
whereupon they applied to defendants, who were 
agents for the owner of a tract which was afterwards 
sold to such intending purchaser, and it was agreed to 
divide commissions if « sale could be effected. Plaint- 
iffs submitted the land and the price to such purchaser, 
and did what they could to effect a sale to him without 
revealing his name to defendants: Held, that plaint- 

ffs, having been in the secret employ of both pur- 

haser and seller, could not recover commissions.— 

HEPARD V. HILL, Wash., 34 Pac. Rep. 159. 

#. Res JupicaTa—Appeal,—Since, under Code Civil 





Proc. § 1049, by which an action is pending until the 
time for appeal has expired, or the judgment has been 
sooner satisfied, a judgment until ‘then is not final, an 
unsatisfied decree, the time for an appeal from which 
has not expired, is no evidence of the facts thereby 
adjudged.—IN RE BLYTHE's ESTATE, Cal., 34 Pac. Rep. 
108. 

91. REs JuDICATA—Second Appeal.—On appeal ina 
case involving the liability of a surety company for 
the default of an officer of a corporation, the Supreme 
Court modified the judgment below, and held the 
surety company liable for the amount of its bond, less 
a certain sum due to the officer from the corporation, 
but the matter of interest was not mentioned in the 
Supreme Court judgment: Held, on second appeal, 
that the subject of interest on the amount recovered 
was not res judicata. MURRAY V. AIKEN MINING & 
PORCELAIN MANUF’G Co., S. Car., 18 8. E. Rep. 5. 

92. SALES—Bona Fide Purchasers.—One who, having 
agreed to receive certain shares of stock in payment 
of notes held by him, learns of equities affecting such 
stock before he delivers up the notes or in any way 
carries out the agreement, is not a bona fide purchaser 
of the stock.—HAYDEN V. CHARTER OAK DRIVING PARK; 
Conn., 27 Atl. Rep. 282. 

93. SAaLE—Merchantable Quality of Goods.—The fact 
that part of alot of potatoes contracted for as ““mer- 
chantable” have ‘‘sprouted a little’ does not neces- 
sarily show that they are unmerchantable, but, there 
being evidence that the lot in question were salable 
for table use or shipment, the question whether the 
purchaser was justified in refusing to receive them is 
for the jury.—MARSHALL V. KEEFE, Cal., 34 Pac. Rep. 89. 

94. SaLE—Warranty—Evidence.—Where the contract 
for the sale of a quantity of dates, of two kinds, makes 
no distinction as to the respective values ofthe two 
kinds, evidence is incompetent, in an action for the 
breach of warranty of the merchantable condition of 
one of the kinds, as furnished, to show that such kind 
was not worth as much as the other kind.—LEvI v. 
DIMMICK, Cal., 34 Pac. Rep. 79. : 

9. SALE—What Constitutes — Rescission.—A sale of 
personal property without change of possession or 
record of a bill of sale, though no bill of sale is made, 
is void as to creditors, under Gen. St. § 1454, providing 
that no “bill of sale” for the transfer of property shall 
be valid against existing creditors where the property 
is left in the vendor’s possession, unless *‘said bill of 
sale” be recorded; the words “bill of sale’ first men- 
tioned being equivalent to ‘‘sale.”—WHITING MANUF'G 
Co. Vv. GEPHART, Wash., 34 Pac. Rep. 161. 

96. SALE BY LESSEE IN POSSESSION.—A lessee, in pos- 
session of a newspaper plant and paraphernalia 
thereto appertaining, cannot convert himself into an 
owner thereof without the knowledge or consent of 
his lessor,and by the unique and simple process of 
changing his name and capacity from editor and pub- 
lisherto editor and proprietor.—REID Vv. MAYO, La., 
13 South. Rep. 799. 

97. SALE—Sufficiency.—Where the maker of a note 
uses a printed blank, and writes his name to the left 
ofthe printed word ‘‘seal,” so as to bring the latter 
into the usual place for a seal, he adopts it as his seal, 
and no other is necessary.—LORAW V. NISSLEY, Penn., 
27 Atl. Rep. 242. 

98. SPECIFIC PERFORMANCE — Contract. — Defendant 
agreed to furnish the necessary stone for a church 
building to be erected by plaintiff, and to perform the 
masonry work, but after doing two-thirds of the work, 
and being paid a much larger proportion of the stip- 
ulated price, became insolvent, and was unable to 
perform his contract. The stone required was of a 
peculiar kind and color, and could be procured only 
from defendant’s quarry, and to use other stone to 
complete the building would destroy its beauty and 
harmony: Held, that defendant should be compelled 
to furnish the stone necessary to complete the build- 
ing, and to permit plaintiff to enter on his premises to 
procure such stone, and to use his derricks at the 
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quarry and thechurch building in quarrying, trans- 
porting, and raising the stone.—RECTOR v. WOOD, 
Oreg., 84 Pac. Rep. 19. 

99. SPECIFIC PERFORMANCE — Contract to Purchase 
Land.—Specific performance will lie at the instance of 
the vendor to enforce a contract for the purchase of 
land where he alleges and makes tender of a deed 
therefor, since the decree will compel the acceptance 
of the deed as well as the payment of money.— 
JOHNSTON V. WADSWORTH, Oreg., 34 Pac. Rep. 13. 

100. SPECIFIC PERFORMANCE—Municipal Contract.—If 
municipal authorities make contracts in relation to 
sewers, or other similar structures, which are binding 
on the municipal corporations, and the latter neglect 
or refuse to perform them, redress must be sought, as 
a general rule, in actions at law.—GOVE Vv. CITY OF 
BIDDEFORD, Me., 27 Atl. Rep. 264. 

101, StTaTUTES—Conflict.—Two iuconsistent acts were 
passed at the same session of t1e legislature, and were 
approved on the same day. One act contained an 
emergency clause, and went into effect immediately on 
its approval, while the other was without such clause, 
and did not take effect until alater day: Held, that 
the act containing the emergency clause would pre- 
vail overthe other.—HEILIG V. CITY COUNCIL, Wash., 
34 Pac. Rep. 164. 

102. TRESPass—Evidence.—In an action for driving to 
town sheep which had become mingled with defend- 
ant’s the latter may ehow that he was justified in so 
driving the sheep to town, in order to separate them 
before shearing his own.—HUNING V. CHAVEZ, N. Mex., 
34 Pac. Rep. 44. 

103. TRESPASS TO TRY TITLE — Evidence.—Rev. St. 
art. 4802, providing that in trespass to try title plaintiff 
may show common source of title by certified copies 
of deeds, and such deeds shall not be evidence of title 
for defendant unless offered by him, does not change 
the effect of original deeds when offered as evidence of 
common title.—BOssE Vv. CADWALLADER, Tex., 23S. W. 
Rep. 261. 

104. VENDOR ANP PURCHASER —Title.—Where a 
grantor in adeed with covenant of seisin has neither 
title to nor possession of the land described, the 
grantee may immediately on discovering such facts 
sue forthe price paid, though the grantor has in the 
mean time acquired title tothe land.—ROMBOUGH Vv. 
Koons, Wash., 34 Pac. Rep. 135. 

105. VENDOR AND VENDEE—Contract of Sale—Bond.— 
Where it appears from a contract for the sale of land 
that the parties have in fact agreed that by failure to 
inake certain deferred payments at the specified times 
the vendee shall lose the benefit of his purchase, the 
courts will grant him no relief.—COUGHRAN V. BIGE- 
LOW, Utah, 34 Pac. Rep. 51. 

106. VENDOR AND VENDEE—License to Occupy Land. 
—A contract givingone a license to occupy land for 
such time and in such manner as is required to remove 
the merchantable timber thereon, to build and operate 
a sawmill on the land, and to remove the sawmill after 
the manufacture of the timber, is not a conveyance of 
an interest inland, within the meaning of Gen. St. § 
1422, requiring such conveyances to be by deed.— 
KLEEB V. BARD, Wasb., 34 Pac. Rep. 188. 

107. WATER COURSE—Riparian Rights.—A sluceway 
formed en river flats between the piers of a bridge and 
sections of a causeway erected across such flats and 

‘river, by the fillingin of such causeway and of other 
portions of the flats, and into which water flows only 
during high tide, is not a water course.—CHAMBERLAIN 
v. HEMINGWAY, Conn., 27 Atl. Rep. 239. 

108. WILLS.—A bequest to M, ‘‘and to her children 
after her,” creates a life estate in M, remainder to the 
children of M who were living at the decease of tes- 
tator, and on the death of M in testator’s life-time the 
descendants of any desceased child, who died after 
the will was made, though before the death of either 
testator or M, are entitled to the share that such child 
would have taken on suryiying testator; Pub, St. ch. 





182, § 14,'providing;that§ whenever “anyj person having 
a devise or bequest;shallidie before the testator, leay. 
ing a lineal;descendant, such descendant shall 'take’the 
estate,{in‘the samejway and!manner,as;such‘devisee or 
legatee would have done had he survivedjthe testator,” 
—WILLIAMS:V.{KNIGHT, R. I.,,27,Atl.!Rep.{210. 

109. WILLS—Codicils.—The second clause {of,,a‘jwill, 
commencing: ‘‘Second. After paying all my’ just 
debts,’”—gave to M all testator’s!personal!property,{ex- 
cept;certain specific articles, which itgave{to Hand B. 
A codicil, commencing: “Additional! to page{1,{from 
second clause. Second. After,;paying;;- all/ my just 
debts,’’—gave to M all testator’sjiproperty, except a 
stock of merchandise,}which titjgavejito;C :@ Held, that 
the codicil was a substitution fer,the!jsecond’clause o 
the will, and revoked}ithe legacies to H and B.—KELLY 
v. RICHARDSON, Ala., 13 South.’ Rep..785. 

110. WILL—Devise Payable on “Becoming of Age’— 
Testator devised the residue of his estate to executors 
named,tin;trust for the education and maintenance of 
two minor children, and directed that, as and {when 
they ‘“‘become of legal age,” the shares shall be turned 
over tojthem, and, if either:shall die before ‘‘becoming 
of age,” the share of such deceased child shall go to 
the survivor; Heldjthat, inthe absence of-a statute 
providing otherwise, such devisees were not:entitled 
to their,respective shares on his or her.marriage be- 
fore arriving at the age of 21 years.—MONTOYA DE AN- 
TONIO V. MILLER, N.'Mex., 34 Pac.{Rep.'40. 

111. WILLS—Life Estate.—Testator,bequeathed money 
in trust,to_pay,the income to C for_life,;with power,to 
apply*.the principal to his support, if necessary, 
and after his death to turn over the trust estate to “‘his 
heirs at law,{their{beirs’and assigns, for their own 
use:” Held, that C took only a life estate.—BucKLIN 
v. CREIGHTON, R. I., 27 Atl. Rep. 224. 

112. WILLS—Nature of Estate.—Testator devised cer- 
tain}property to his wife for life, andJprovided thatjat 
her death it should be divided;among:his children,'‘the 
child ofjany deceased child to take his parent’s!por- 
tion: Held that, at the death of vu:e testator, his sur. 
viving children took vested interests, but, if,anyjsuch 
child should leave children at his death, his share was 
divested in favor of his children, but it was ‘not di- 
vested bythe death of achild without children in the 
life-time ofjthe tenant for, life.—Cox)_v. HANDY, Md., 77 
Atl. Rep. 227. 

113. WILLS—Probate—:Testamentary Capacity.—One 
of the grounds ot the caveat being that the testator was 
mentally incompetent to make a will, evidence that he 
derived from his wife, by marriage, the bulk of the 
property upon which he built up his estate, was admis- 
sible; the will making for hera provision somewhat 
inconsistent, in point of liberality, with this fact, ac- 
cording to what might be a natural course of conduct 
on the part of a husband. That the widow acquiesced 
in the will, and was no party to the caveat, would not 
affect the admissibility of the evidence.—PERGASON V. 
ETCHERSON,'Ga., 18S. E. Rep. 29. 

114. WITNESS—Transactions with Decedents.— In an 
action for goods sold,‘plaintiff may testify as to the 
identity of his},books{of account, though the other 
party to the cause of action is dead; such case not 
being within Pub St. ch. 214, § 33,1 ;relating to 
transactions with decedents.—CARGILL Vv. ATWOOD, R. 
I., 27 Atl. Rep.’ 214. 

115. WITNESS—Transactions with}; Decedents.— Since 
Gen. St. § 3641,!provides that no party to an action 
shall be allowed to testify in his own behalf when any 
person sues or} defends as the ‘heir of a deceased per- 
son in a suit against the heir of a:decedent to establish 
in plaintiff’s favor atrust in land, the ‘title to which is 
in decedent’s name, plaintiff is disqualified to testify 
to his agreement with decedent, on which the trust is 
sought to be based, though thexonly person objecting 
to the evidence is a judgment, creditor of decedent 
who intervened,—FETTA V. VANDEVIER, Colo., 34 Paty 
Rep. 168. 
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